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WO" OS BERNARD vs. VIGNAUD.* —- 
aman Sis. Ae sels Vemma iid 
Arreat-from the court of the first district. lp we Pevit: 


. against a third 

Martuews J.delivered the opinion * i _jpaversen, Bit : 

court. .A jud ent in this case, ‘rendered ner ag : 7 
July term, VO20,Wameuspended by granting #5" stoner 

alti: Mice tiealetehdant sued eede in his favour : 


was rendered., 






re-hearing, on W 


b liet 1s, MaiN ben citaitae TTeNeed 
to have the cause remanded to the COUPE tacit morignge 


below for a new trial, with instrucffons to olay hess 


; ! . . ‘ t * 
that court, to ddmit'a witness who had DOCH ii ce conaten 


s 4 is, we to obtai 
rejected on the first trial, ‘in consequence of (42 + syle . 


supposed incompetency.—10 Martin, 482. “Seam to 


. a judgment’n 
The case is now before us by appeal cules’ 


from the judgment rendered on the last trial; {ussten 
pets, a 


— A judgment 

; *This opinion was pronounced in February last, but rendered against 

) was not printed with the cases of yt time, application * my a 
\ being made for a re-hearing. Jy, 4 out citing him 


void. i 





4, Vou, I. (N. 8.) 1 
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. wea “timony, of the wi itnessif _Was. improperly . 


Raenane 
Mela. refugad ow the firet., This testimony. does not 


A ‘tgainstattures of the | case, from their former appear: 
incapacated (0 ‘7 ance. In addition.to-what was stronglyurged 
ocx -in previous? appuments of , the» counsel for 
* dicjal pursuit. 2° defendant, and.,which # again stre- 
gation of ih uously pressed.g@n the.,court,,.viz) that 
tion puts an end Fouque was néver tutor. of the pl Sntiffaine 


to the legal 


functions of ther de jure or de facto, and, ins 
syndics. ° é 
not responsible as such, he now contends; 
that the - judgment -against-- Fouque,) intro- 
duced in evidence, is void on, its. face; ,1 
because, the syndies were, néparties to sai 


a 


yg 


appears. in testimony, that all the negroes, 
except one, who were @nomgaged by Fo . 
que to Vellio, were alive atthe time of his 


bankruptey; and yet, the syndic# who ought | 


to account for the pricetof the-slaves, were 
not parties to the judgment. A second ground. 
of defence is, “tht neither Fouque nor the 


defendant;.can be made liable for the amount §” 


materially change vany of the. principal fen) 


judgment; 2d. betause, i was. rendered with- 
eut the intervention, of jury: 3d. beeause, 
rendered without. any trial. 4th. Because, it’ 


eoftnruecscteeéenpneent._-™. 


Ss Ss 5s, ef a 


borrowed froth Y eliidy until the note which is Aw 


proved to have been given, shall be produced 
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» of objedtions to our former 
Pe Jud ted woth ata oe ae 
‘present is taaction against‘a thitd 
pécsessory in vwhich thesplaiptifisvelaim, the © ; 
right of mortgaged “creditors, on "property at 


now in-his.-hands; but féemerly in the» pos 
session.ofiand- belonging. to: Fouque then 
tutor, during the- time ‘of his tutership— 
They rely on the tacit or legal mortgage, ae- : 
corded to:minors, tosecure them against mial- , 
administration and» waste ‘of the estgte ‘by 
tutors, -which extends on -allthereab -pro- . of” 
perty and slavesef the latter. By the opinion , a 
termined that Fouque, the vendor to Vignaud, 

| of the property sought to be seized and sold’; 

o did assume: and take on himself, theigy tu- 


gy fis As *y s : 
ine Pore ee ii at ‘ 


= 









his) torship, a seti forth» by the: plaintiffsy and, =, 
ght consequenfly,’ subjected:his propertystovall . °° ™ 
ere. incumbrances, in such eases ordained by daw, * ¥ 
to secure a faithful fulfilment of- -his« trust, ; 
and prevent loss and damage to. biswwards.. : 


In relation to this part of our former jud@meut, 
1 we gre‘now unable to discover any good ‘rea- 
fon for a change of opinion. 


1 - ® 





- 
a er In examining the points:filed on the pare 
poe the appellant. we willvinvert: ri : 
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__ they: have placed. a the- 
atid last, the ant’s counsel assur 


* true, that co-tutors are not bound im “~ 


According to: the authorities*reliéed: 


the plaintiffs equasel,to establish ajointand 


several responsibility: ofeo-tutors in’ fav 

of their wards; itaéfseen that-when more than 
one tatoris appointed, without disting > 
seperating and dividing their atest atic 
the rights belonging to the tatorship 


them: .in* sokdum, ‘andthe acts’ of each vont 
are binding‘on all who have assumed*the of- 
fice of tutors ; and they are all anewerable'to. 
the minor, whether this has-been ad 
ministered by one alone or by the whole num- 
ber. See Febrero, part Il: b. ch. 1. n.64 & 78. 
Domat,b. 2. tt.1, sec. 2. n.'28. Digi: b. 26° tit. ' 
7, lao-55. But whether co-tutors be-or be not 
bound én sokidum, is a question, the solution | 
of whichis not necessary, in deciding the §. 
present case: for it is fot denied, that the 
amount now claimed by the appellants came 
into “therpossessionof Fouque; and the ap- # 
pelted’ rrésists the ~payment on ‘the ground, # 


that*he (Fouque) never held the money as 
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ty ‘and subject it to sale, while’ in: thebliands « 
of atthitd possessors:viz: Phe non-producfion 


lofithenidte\givewby Fouqueyto Velliovwhich * 


‘ought to have-beentthe basis of the judgment 
‘obtained against the foriiiér, and: should now 
berproduced: imevidence ; we-are of: opinion, 
that if there »bersuch a judgmenty-regalarly 
pronounced bya court of competent jurisdic- 


cannot'be required in the present suit: ~Whe- 
ther the*note alluded to: was: or -wasndt‘pro- 
duced-on the trial of-the suit against Fouque, 
does notiappears’ If it was, it remains 6 file 
in that action, and has‘nothing todo with the 
present suit:) [fit was not, we must\spppose 
that:its-absence was supplied by other legal 
testimony. The judgment against Fouque is 
stronger evidence of ‘his being indebted to 
the plaintiffs than thé note could beeven were 
it: produced. It is'true, that to obtain an or- 
der of seizure against mortgaged property:in 
the hands of a‘third person, the» plaintiff 
», must produce a judgment against the original 


Yaebtor, and also the act of mortgage on which 


¢ 






bn frre er ee om rh 
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ih eae tts dicunythe hi 
e of. defence assumed by the dé 
proper ‘to bring into venom af the’ 
the Civil Code, + spe the les 
mortgages against third piostié 
relate also to the-actioni’ of qronenne ps 
cording'to these'ruilés;"to-preeore amid a 1 
of seizare-of roperty ir hane 
ofa third possessor; ings aneqel | 
to-be-done by the creditor; go obtain-a judg+ 
_ ment against the principal debtor ; torproduce 
a‘copy of the act of mofttgage in due: form) 
and ‘to make oaths that the amount of sai 
judgment is due to him, and that the» 
perty has been sold to a third »person,-name 
in his petition—Crvi/ Code 462,art. 43. The: 
cond requisite must, ofinecessity, be dispensed 
with in-cases of tacit mortgages. Tr 
Although, the demand “be made under all 
these: solemnities, the third possessor. may,| 
withimten days from his being servedkwith an 
order of seizure, oppose the sale of the pro- J 
perty mortgaged, which is in his possession; 


—an aoe bce 6 Oo 6 a ee eA eo 2 


eo fo». 
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tapids: or ineothon words, 
that there, anemic judgment, iwill then be 
hecessary” tor inquire, whether; there be-any 
+ eiige ptions. sethe general ruleyestablished by 
law ;,and. whethenthe situation of the principal 
debtor; asvexhibited by the evidence: in. this 
cause, was such as to rejevedhe plauatitis fears 
the Wie ewo of obtaining judgment,againat 
him. . coge® aor Soon 
“dn oreation tothe propwety,and legaligy 
of inquiging into:the;validity, ofthe judguveng 
obtained against the principal debtor dou- Ree 


)que, the plaintiff’s counsel cites our decision: 
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every jedimens, Atle. agéncy and’ priteace of East 
three parties are required ; judge iqehon at reys, 4 


condemn . without » L 
or giving ghim opp: 
ard, p contrary to all: princi 


and law. Therefore, a joepent rendered 

against a. person, without‘eiting him ip the or- io a 

dinary manner, i earings; or any 
po ay ones citafion or P 
y void and imports such. 

Ha nly t.dny ouethe least in: ” 

arene in gpposing its effects;.may have 

pronéunéed. 4: en * : 
neo against a persdn legally ineapaci 


defend himself, f, expressly paivileged and 


judicial purs ght to be considered af 
one reudered without parties, and rw 


void: la ‘ * 
i. Be cases wherein application is made, fo ° 
* 


have mortgaged property seized in she ian ae “4 a cal 
of a third possessor, the judgment, which the q 
» Jaw requires to be producedpagaingt the ori- an 

ginal debtor, may be -viewed as evidence in 
the latter procgeding, and sybjected to. all 
legal objectigqns within the power of*the 

@ defendage, and stich are absolute ah cheated 

F , lusion and ‘fraud. 

4 ; o* VoL. 1. (N. 8.) 2 
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10. Saga. casesw TygpPREME COURT 
’ en ‘ . * * | 
Festa Dingict The Pidencd of the present cause, shows £ 
Marc gen, that the. pyncipal debtor, Fougue, had made | 


eae beessio bonorum te reditors ; and that syn. 
i s were regul, oinfggs.who proces 
* in. the. @dministration of his estategigo, far 




































ae fo fle a tableal of distribution whic wag y- 
*®  @ homologated, before the plantiffs, brought suit r 

| against him. gpon the syragnder of bisypron J ang 
ng ° pertyg the usual order for stay, of procs eding i fiiks 
was granted in. fgvour.of olveitywhich | 64 

certainly protected him from all-jhdicial purs J (54 

syits, until final adjustment of his estate, ang oT 

order for distribytion ahd payme is cre- | gra 

’ ’ ditors 4, except such gs proceed on suggestion § 4. 
of fraud. Ps Sint Tie, 1 pay 

* It is believed, that theyfiiiologation of ad te 

F tableau o @gpartition, putsean end to the” por 
legal funttions of syndics, so far as they re- § 

late to the administration of an insdl velii’s ) hed 


estat; aud, consequently, they do not pro- | 
perly represent him in, judicial proceedings 9 
beyond. that pegiod. This doctrine was re- ) 
_ cognised in the case of Philips vs. Fitzgerald, 
3 Martin’s Rep..588. 
,[n-the- case ofp Fougue vs. hus creditors, the 
order for the homologation of the tableau of 
repartition was made by the court, which # 
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tiffsMagainst | hini‘and his 
iggnced until theyyear i 
after’ 4 nctions of the 
and as to” them, - corre¢tly "discontinued, ' 
The p gr nied hea homest 

















i ste ide tf roe cuineter: 


4 ar ats, ‘Ov SHebts previo 
contracted: as = oy been hel 


inViolabl - Bi wheif a release has not beef. 


grantédy sproperty w hich“the ‘debtor afters 


wards aequises, miayt-Be subjected tg, the 
d' debts; which can only 





payment of his 


be done by juf€Milpursuit against*him, sup- 


ported by pro llegationsjai of. An 
insolvent ‘is therefofe, not a y’ piivi- 
Hh 4.38 Besiai suits, on account of ae which 


_ existed previogs to the cession of kil estate. 


If then, there be cases” in Which he‘may be 
sued, on account of debts céiftracted prior to 
the surrender of his goods, we can imagine 
none more just @nd proper than agsdit,sthe 


> object of which is, merely liquidation 6f 
' the deb@#due by the insolvent, dit order to 


4 posse third pegsons; who may beresponsible 
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* held co izance of the conélirso, in Revyeare "Mah 02 
1812. The 'suifbrought j the prevent pit ; 
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March, 1823. 
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Bee's Disuietfor such debis. @ithervas third me or | : 


sureties. -@ i 
“We are ‘therefa 


was legally | : 
in the a tem agg and | 


ee ‘the aa pent therein feptained' is good 


oa 


ali wee ent 
any i 


creditor has” 
erty im 
without first 6bta 
principal debtor, whe 
MRolvent. CPP MME! a a og 
+ fe Crone 
‘Sefiliers for the plaintiff 5, Lidligston for the 


defendabt. 


a 


+» & aL. ve ionavD. 
a, nein for a “les ing. . 
It is with the utmost reluctance that im. 
fendant’@counsel forces humself on the atten- 
tion of the court 6nce More in this @ause. A_ 
perusal of the judgment, however, convinces ‘ 
him that the verbal arguments he urged on the 
heafingy Were % ill expresed as ngt to beg 
understood at the time, or so feebly stated, F 
as to have8caped the attention of ke court 
during the long interval between the argu- 
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ment and the decision. 























ad i not did he act as such? not did he take the 
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The court say that the defendant Dontdad o> 


was not “ tutor er de jure 
CBber de j in 


his .s' poner 

| ood ; Because it 
Camiecton that if he had’ been tutor 

de facto he would have been liable. W hereas 














Viena. 
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the. gto my wholegs yment onthis -* ae. 
in t isd stth. thing 
SEC de juresthat + 
lie m : la.meré inte 
“‘meddler : oe r 


» The cat OF 


bodipeks this. The 7 
give théttacit inortga be on'thi® subject inj : 






a 


cases only. ' | " 
Ist..On'the Pro erty of the tutor. ont Code, 
72-—75. 


2d. On the‘ pfoperty #of bin » Poithout 
being tutor”? takes upon himself, minigéra- & 
$ tidffofthe property of the minors Cibil Code, 
456, art. 20. i 
The court cannotyexten® it. There is no 
reason f@p doing it if they could ; the law gives 
no lien on the property of those who deal with s 
the ttipr, or who borrow the ae” , 
from him. 
Was Fouque tutor? this was my ene efiquiry, 


” 


ee ‘ 
¢ = oi 
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14° 4» © CHSEs iN —_"s COURT 


w 


“tee ‘title? not even did he accept thet trust? none — 


| aa, of thesexactiive the lien. Hengust be beMior te 


ov oe ome within the fi intone rr) 125 a 
Vidzavd. Tghe wat nottlh n he-iust bh re odin 


nistered, to bring him withini the; pr 
the Code 456, art. 20. 
The court i ir opinion lose ight 


of this ing for tiie yysay. "By 


“ nion heret red in this g 
Aina ne meth 
a himself ‘they tu | y 
plaintiff.” But | 
utor by thétestator; takes upotif hiniibelt, 
the tu ship, is he therefore a titor? no more 
it appears to me-thatra man, W ‘be sheriff 
who on ie: named by the Bovernor should — 
act wit ing confirmed™by the senate — 
ye ing the oath or giving security. 
The Office of tutor is as mich created “By 
law as that of sheriff’ The father or mother® 
have no natural rigfit to'make the appointment 
any more than the Governor: has @natural 
right to make’a sheriff; bothpowers are given 
by positive law, in both cases all the formali- 
ties required by law must be complied with 
before“the act is complete. The father or 
surviving mother may appoint a tutor that is, 
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us THE stir OF LOUISIANA. b.. 2 
oa a. 
they may name one, but something more isire®’ — “ t. 


_quisite’ besides, this nomination-afifthe tutors 
eegeptance. The > oo confirm this". 


* . 
appointment, arggl p- 15, h@ may ona ‘Gcectn 
refus: confirm appowt anotlier, art. 


speaks again of his right of confirmation, where 4 
there i ig a previous nominations or of appoint- ~ ab 


here there has heen none; yand@'giyes a i * 
appeat to 168 c om his détision. . 


Hi, 53% e efit ring 


“ on the-qxer ise of ir duties” they shall® . 
| take an oath ini and art. &¢ .« 3 
f § he shall give security to udge who * * ” a 
, | “pointed or ganjfirnted him”. * » ? 
é | 
| 











































This is the will,of the law by wie glone 
the officeof tégt@mentary tutor is created; he 


must be named by, the fagher orgiipther, ~ 
* 


accept, be confirmed. by the J -: mustetak 
, ME athegoath of office, and give security; @ntil all 


7 . these five requisites concur, the law_has 4 | 
| J been complied with, whichjmakes him tutor. ' 
Here there have been only two of Redive he . 
has been named by tle testator ands(the court 
think) he has accepted; ‘but “vould not the 
* court I respectfully ask, alter the law if they « “ 









! 
should say (which they have not yetMone) 


‘~ two (out offive requisites) being complied 





CASES IN“THE SUPREME COURT 


feck aga, “with, he was therefore tutor? if they can dis: © 


“—-—~ pense witliithe . three last requisites why not, 


Been ARDMAL, 


“.. With the two first? Sie bounds Mould eed 
Vicnaup. © 
* begto suc constra ons? 
To test: ‘this strictly, thin an a 
“Spade for.a quo warranto against a Parish Judge, 
Who had omitted ouly the taking,¢be oath, an¢ 
giving Secugity. although he might haveg 
confirthed by es senate apd éommi ea 


and B@w as tie er that he, was Jud Judge. Cat i 
‘there be a doubt that, the determifagion Teall 
- be against him“@ut how much stronger would 


the case be if helfiad never been confirmed or 
*commissioned. Can theré be difference 


as ny yo. 2 


becayselfhis i is a private office gsurely the rea- 
son is the same. Ifhe zs dior, withotft taking | 
the, oath, hout sheing confirmed, without. 

; | an security, then he need never perfornt | 
these” formalities, then he may administers 

, ow ithout those safeguards for the correctness. 


° 
a 


* ofhis administration, then no tutor would ever 
* 
give tis security, then the law would be a 
dead letter which préscribes it. Suppose 
Fouque had bréggfit a suit as tutor and the’ 
defendant was to answer by denying that he 
was tator, could judgment be given forshim 
merely by his producing the evidence of the 


















; PEO ee ae gee? { 

pAaUe — ’ ae ; " - ware y 
‘ : fs ae ee . r F ae ; 
et Cugiryie strictly, was he 
‘ | ; +: Ps ae ‘ ’ ‘ , ‘ 
ardie acted as sich, or i 


iu 


i: 2 


confiritied, and wijhout “the” éecirity 





oaths, then I'should “think mysell 
utT  tuous in sayihg any thing more 1 ) 


of but until that is doneithe ‘cot 
‘Vi eause tomy client and the extensive! results 
of such a decision upon the principles of our 
°F} jurisprudence make'me deethgit & duty to ask 
@4 the decision of the gourt upon it. 





7 In the first decision of this causé, 10 Mart. 
1€ f= 483, the principal attention of the court seems 
1€ | 


to have been drawn to the question, whether 
mM} Fouque had accepted the tutorship? and de- 
© #) ciding that he had, they determine that the 
> VoL, & (N. 5.) 3 





ts oat: linia ed 


“Sah e i 
— 
Vidwien. 


canhot alter the nature or extent of 

nity But what I ask the hein sa 
fally"to detbrmitie, ies" Hoth wnettier 
dtifebtofietalter ie atitity, (Welt know; tat ‘ 


a 


CcZ2eeseescteeesees 


ties; and without being" 
_ exceedingly; that, ihiat part 

a redheafing, Which went to thot ne 
dase, has been miistaid by the judgeyit contain- 
ed’ some'arguments and’ authorities, of which | 
Phave' keptino note, and*to which I should | 
now bé’gldd’'to refer, having nostime to look | 
avain for the authorities—only that part if 
printed, which relates to the admissibility of 
Fouque as a witness. Before I quit this first 
enquiry, permit me also tovremark that I think 
the analogy endeavoured to be established in 
the first decision of the court, (10 Martin, 483) 
between the tacit acceptancesof a tutorship 
and of a succession is not well founded. 

{t is based on the maxim ub: eadem est ratio, 


2 





TR PEATE DE LOVIN. 


oa neh er cen 3 ; 


sapetanaeliy in, audrupeaniendeie 
cial_praceedings be shall, be deemed.tg:bave 
accepted the succession; no,oath,no,confirma, 
tion, noting more is. pres¢ribeday,, With , ner 
spect to.a tutor, the Legislature.have de- 
glared, that he: must be named,.be. confirmed, 
take the..oath of.,office, and»give. security. 
Now if theyeourt think that there is no more 
‘reason for these, formalities in the case of a 
tutor, then in the,case.of an heir, in other 
words that eadem est ratio, the consequence 
follows eadem est lex, and the whole form, nay, 
the very essence of the statute is changed— 
. it is as completely repealed as if the legisla- 





to show’ the ppunipadinadneed 
should:also be enough prone ghee 
all the-burthens ofthistrust: ©. °" < % -oet 

- The ratio-quare appears-to be widely. differs 


ent: the oneyis'an act which holds Gubgreat 
inducements: forthe party to perform: but by 
which he: may .also inéur*respénsibilities— 


the law therefore willnot»permit him to play 


fast and loose ; to declare*one day that he is 
heir, to act as such, perhaps get the succes: 
sion by those means, and then by denying that 
quality, to avoid the payment of the debts of 


the estate. This is the reason why they make , 
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OF THE STATE OF LOUISIANA. 21 
the first iaet of assumption obligatoryon him, Pasta Distsct 
‘The quality’of heir also-is not’a trust, ‘not an ~~~ 


4 office!’ Theperson upon whom it:istast isat — 
2 perfect liberty without agnsulting: a magis- lenacp 


. ; a a a * eee ts 
ee a ‘ " ™ r 
SORTS INS LR, Oe . , 


t | tratey onfiriditig security, or giving any pledge, 
ih] tor talke*th@.quality; it depends ebtirely owhis 
i | = owni’ volition, ‘every’act ‘therefdre, that evi- te 
ty *.dences that) will, ‘is ‘Sufficient*to make him 
@] heir: and thelegislature bas for-greater cer- 
e compenpaiineaneainang itis 
it dence of it. is ee etme 

} But the case of:a*tutor is widely different; 

/] = #sMatrust, an office; pias vone indeed, 
mi) bit Stilban office; created ‘by law! and the 
ia, § admisson to whielnis régulated by forms ‘pre- 4 
Hf scribed *byelaw:.It does not solely: depend 
at upon the will of the perso who is'inamed by 
Te the’testator to»be*tutor; as:it ‘dees ‘on that of 
at the perfn’ whom he has instituted his heir, 
by to determine whether he will-be so or not ; the 
— judge must be consulted, his securities must 
ay be approved, he must take the oath and re- 
ig ceive his commission, or his confirmation, 
28 which is equivalent to it. 
at The acceptance therefore makes the heir ; 
of but the acceptance alone does not make the 


_ tutor. The reasons of the provisions which 


22 CASES IN THE SUPREME, COURT 


| gg govern. .the one,case,,are, not. the same, with 


; Lwin ‘ those which govern thé other. ao. .% we 
Sethian, pHaving. offered . my Peasene sto. show, that 
Fouque in this cagg was never the,tutor-of the 
plaintiff, if they are satisfactorys Lhave,only. 
tosbow: a Hi agi i ally get Oey | 
II. That. Fouque never took apor himself 
the administration.ofthe property.of the anigf 
TOR: taps Hewes, yf Reta eae we ati, « 7 
_ The object of these.twaartielesofouncade 
was evidently#to.carry into, effect the previk | 
sions of the ,ancient law, for the. security-af | 
minors against..the,nets.of, those, who.eithes 
with or, without,authgrity, should, administers 
their estate. Theypgo. toy,the full extent»of 
those laws, but they g9 No further. They 
make the.tutor liable for’ “emission as. well as 
mal-administration. , But. they,,make, the in- 
termeddler liable, only for the. lossgs occa- 
sioned By his administration. For this doc- 
trine L.refer the court to the authorities, (and | 
they were very numerous) which I cited on 
the hearing. If, for instance, one without be- | 
ing tutor should administer as such, but faith- 
fully administer, and that a legal tutor should 
afterwards be appointed, by whom the estate 
ef the minor should be defrauded, surely then 
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theunauthorised administrator ‘Could not be ea 
made liable for these losses." = * a ean " 

The secotid enquiry then after determining v8. 
that Fouque was not tutor#would be, has*he =— 

“taken ‘upon Himself the administration of the 
plaintiffs’ property * >” if he has, have they suf? 
fered any loss ‘iti consequence ofit 2”. ™ 

i’ If from any thing ‘that appears in this-cause, 
these facts can be fairly inferred,then I give up 
this point of “the ‘AeRnce*ofMiny ‘onforturate 
client. To resolve the first ofthese questions 
we must have'a distinet idéa: of the tefns'that 
are used, what it is to take upon oneself the 
administration of a minor’s property. 

Our code tells us that*words are to be un- 
derstood in their. “ most known,” “usual,” 
« general,” and “ popular” signification—with 
this guide I should say that there can be no 
wat of an estate without some act 
in relation to it, such as nonegbut an owner'or 
one authorized by him could legally dé& «To 
pick up an article of personal property that 
had been lost belonging to a minor, and car- 
ry it to his guardian—to borrow the same ar- 
ticle and return it; to make a list of property 
to be delivered to the executor, none of these 
are acts of administration, because none of 
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Mok, tes them imply. ownership or authority. If my de : 
“~~  finition be a true one, (and I am really ata é 
ent loss how.the word can be employed in any 
: i Te sense,) we are prepared to determine : 
ys how far Fouque had takeh upon himself the h 
‘ administration of the plaintiffs’ property, by J 
a any of the acts. ke had done. * \ de 
What are those acts? it will not take, th 
long to enumerate them... He.assisted at the uit 
taking an invenfOry: preparatory totheexecu§ 
tors taking possession. of the property; in the. rs 
Captionto which sipventory, which probably, the 
he never read, he is’styled tutor, immediately §  ,;, 
after which the executor (whd was also. ait 
named tut6r) takes the whole and exclusive | 
possession of the property, in conformity with, re 
the directions of the will by which the sezen Bg, 
is given to him alone. How then is it possi- § 4p, 
ble thes, Fouque could at this#im@pand by fair 
this act be saiggto anemmtter, when the very § igi 
act was, to give formality and notoriety to the thi 
sole administration’of another? Nothing was Sins 
done here that by the most forced construc- qui 
tion could be supposed to imply an act of au- J gel 
thority or disposition, of the property by Fou- ass 
que, consequently there was no administra- 





qui 
tion. ~ 
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') . The next and the only other act relied on, East'n: District. 


‘ March, 1823. 
4 is the borrowing the money—but it is difficult. ww~ 
‘ BEeRwaRD&AL. 
to conceive any act, that so completely ex- ws. 
_ -Vieyaup. 


cludes the idea of administration as this does, 
The administrator ishe wholends, certainly not 
he who borfows ; if every man who borrowed 
money of a minor’s estate were to be consi- 
dered in that light, there would be no gnd'to . 
thestacit mortgages it would produce, and it 
would soon effectually put a stop to any spe- 
cies of dealing with 4 tutor; for as no kind of 
dealing can be more remote than this, from 
the idea of an administration, every” other 
kind would of course incur the responsibilities 
and inconveniencies attached to it. 

It will surely not be objected that although 
neither of these acts alone would amount to an 
administration, yet that being accompanied in 
the two instruments by which they were ef- 


by fected, with ‘@n assumption of the quality of 
'Y.§ tutor, that this changes theirmature. I say 
he 


this will not occur to the court, as an Objec- 
tion to my argument, because we are not en- 
quiring now whether Fouque took upon him- 
self the quality of tutor, or what effect that 
assumption would produce; we are only in- 
quiring whether he administered—and to say 
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East'n District. that 
Ci tae he administered because he was tutog, 


ww and that he was tutor. because he called him F. 


Bernarp& a. ‘ ‘ ‘ 
or self so, would seem to be revolving in a circle 


— qhich we could never quit, and carrying ug 
back to the first branch of our inquiry, which 
if we wish to reason distinctly, should not be 


confounded with the second, The law hag 


designated two cases in which the tacit mort 


gage attaches, and only two. First, whemt 

party is tutor. Recondly, when he adminis 
ters the property Without being tutor. If the 
court say that it shall attach in all cases 
where“he calls himself tutor, it appears evi- 
dent to me that they add a third case to the 
two which the law has thought sufficient for 
the security of the minor, and if they go on to 
say that whoever acts as tutor, though he 
does not administer, the property shall also be 
liable, they add a fourth case; for there are 
acts which none but a tutor can lawfully do, 
which are notgacts adminjstrative of the mé 
nor’s“property. The making of an inventory 
ef property in possession of another, as in th 7 
present case. the directing of his educatio ‘ 
the care of his morals, the selection of bis 
masters, the consent to his marriage, and 
others of this nature, have no relation to his 
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4 property, and therefore certainly can never Be 


come within the letter.nor the spirit of the www 
law, which attaches the liéh on those “ who ae 
without being 1. yi take upon themselves? "4"? 
the. administration of the property of. the mi- 
nor.” [hope the court will excuse me for re- 
questing them once more to remark that it is 
not administration alone, But administration 
of the property that causes the lien,—and 
that therefore J] am.pight when [ say a man 
may act as tutor and incur nowesponsibility 
if he is not tutor, and does hot administer the 
property. 7 

The legislatyre has by a series of late acts 
shown the utmost solicitude to reduce t 
number of these tacit liens, which render pur- 
chases insecure, and sometimes cause the ruin 
of the most cautious dealers. If the court 
had the power to extend them, they would it 
seems to me, pause before they did it; butin 
a case where the legislative willis 86 clearly 
expressed, and has confined the lien to two 
cases—they will do more than pause, they 
will stop, and not add a third or fourth case, 
as I think has been demonstrated they must 


do, if they give the lien and do not explicitly 
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perty. They have not yet said so, when they 
@o so I Shall respectfully submit and lament 


that interest for my client should so far have _ 
clouded my faculties, as to have prevented my © 


pereeiving the true application of the law to 


my case. One word more on the subject 
the loan “made by the executor to Fouque, 


considered as an act of administration in the’ 


latter. Thave said that no act could more 
effectually exclude the idea of administra+ 
tion than borrowthg, because it showed 
most explicitly that ‘the exclusive manage- 
ment and» direction was in another. Let me 
add the circumstances that appeared in evi+ 
dence; that he gave first a mortgage, then, 
endorsed notes, then, other notes, and ano- 
ther mortgage, that he was put to great shifts 
and inconveniencies to find that security, that 
he paid ohe per cent. pe®month for the money, 
which paid monthly, amounts to near three 


_ times the sum he would have been obliged to 


pay, had he really administered and had cho- 
sen to keep the money in his own hands; that 
he covenanted expressly to repay the money 


declare either that Fouque was tutor, or that, : 
without being so, he had administered the pros _ 









































2 hag 
OF THE STATE OF LOUISIANA. oe 29 

it FF to Vellio the executor; orto his re e nt Eau’, Dist ae 
as tives; that Vellio proved the debt agioné due ww 

: - . s BERNARD&AL. 
y to himself as tutor; that Fouque entered itas —. ws. 

V 

at such on his bilan; that no facility whateve#? » sy 
e in the transaction was given. to himsOn @ ‘, 











iy count of the assumed quality Of tator in h a ? 
: strument, but on the contrary every p 





increase the interest that wonld aye bee! 
taken from an utter Pe yn sur ‘ies 


0 
of  siceen taken to secure® the debt 
. 
ie 
eC shall have a case as distinct from one 


1° administration as it is possible (for m Cf 

d at least) to conceive. ‘If Fouque under pre= 

50 tence of being tutor and calling himself soy. Ps 
e had obtained the money, it would have beet, 

i an act of administration and made ‘hie liable . ¢ 

ly as such, but when so many circumstances as 

Je those I have enumerated concur to show that 

g the name of tutor, gave him no facilities be- 

t youd those a common borrower would have 

1 had, the idea of. administration must be dis- 


carded, and the introduction of the words “ as 
tutor, §-c.” in the instrument must be ascribed 


* to mistake, and considered as mere surplus- 
t agé, more especially when we find that in the 
y original loan, no such title is assumed, and by 


the testimony of Michel and of Fouque, this 
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a Whar appentsa continuation of the same business, 
reh, 182 


-~ the changing of the s¢cucitiés being the only. 
—— alteration. 4 w 
sonal. If this loan was not an administration there 
imo; ‘other act that he has done but being 
€ ont. at thei jivéutory. [ have shown that . 
ee von such an act, because the property 
s then in Vellio’ s» hands, had been put} 
¥ direction of the willfand by the same 
Bs oremain under his sole direction, he. 
was a de bienes, and the inventety was 
talon’ merely to state « the amount, not of the. 
tutor’s inv entory,. butt’ the executor’s. This wall| 
Wd more an act of administration on the part! 
6PF duque pf the miuog’s estate, than it would. 
have. been of mine, had I employed him to. 
make a catalogue of my books, which I intend- 
ed to lend, or.give to another. But suppose 
this to be such an act. what are the couse- 
qutences of it? Hany loss has resulted from 
his interference make hi responsible for the 
amount of such loss. But surely! surely! if, 
not the slightest inconvenience has resulted 
from that act, it would not be quite consonant 
to equity to give it as the reason dor changing 
the nature of a subsequent transaction, which 
without it would have been an ordinary loan, 
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° a" oat ’ East’n District. 
transforming it into an act of administration, ‘March, 189% 


charging it as a tacit lien on hisestate,to ~~ 
, ope BernanpWan. 
the utter ruin of an innocent,purchaser. we. 
* ‘ VIGNAUD. 
II. Another point in which I flatter myself 
with convincing the court that there is error 
in the judgment, is the effect which the judg- 
ment against Fouque ought to have on the de- 


Kision of this cause. 


+ 


I can present nothing so forcible or better 


adapted to truth, ari tc to my cause, than the 
following reflections of the court, to show that 
we have a right” to ‘exami into the legality 
of that judgment. « Therdefendant, (says the 
court) ithe case now under consideration, 
is av entire star’ iger to ‘the proceeding against 
Fouque; if he cannot question the validity of 
that Jadgetiept, as a means of defence against 
the seizure and sale of property acquired 
from the principal debtor, no means of protec- 
tion would be lefi him against the most 
iniquitous collusion and fraud, which might 
"have been practised between the original cre- 
ditor and debtor.” 
Thus we have it established, and indeed it 
has never been denied, that a judgment 
against the original debtor is necessary to 





East’n District. 


March, 1823. 
Pe 


Bernarn&anr, 
vs. 
VIENAUD. 


CASES IN THE SUPREME COURT 


support this suit, that we have a right to ine’ 
quire into the validity of that judgment ; : and" 
as a consequence, if we find it illegal or Uns 
just, that it can be-no foundation for this suit, | 
These principles are clear and they are es. 
tablished by the decision of the court. ! 
A judgment has been produced. Is it va 
lid ? mi J 
The court have taken a view of it, which hay 
led them to believe that itis. But I trust fully 
that further consideratidh will induce them to 
alter that opinion. Jf the syndics were neg 
sary parties to iReBgigthen it seems concede¢ “i 
that the judgment against Fouque aloue wa 
erroneous. I will first examine geo 
before 1] pfoceed to the consid@ration’ of the: 
others. I contend that Fouque was not liable’ 
to the suit of the plaintiffs—he | had made a 
cession, the consequences of whieh were by 
express law an exemption from any suit, exe 
cept in two cases: first,for fraud by our sta- 
tute—secondly, for the surrender of other pro- 
perty he might subsequently acquire, Part, 
5, 15, 3. Civ. Code, act of 1817, Ist sect. The 
court say that because he may be sued in 
these cases, “he is not absolutely ‘privileged 
against suits on account of debts which ex- 
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| as | isted prévious to the cession of his estate ; and ast n agin. 


gna” thai if there be Such cases, we can imagine “nw 












“| none more jugt and proper than a suit, the ob- <7. 
ty ject of which is merely a liquidation of the’ Viersan 
"a debt due by the insolvent, in order to pursue 
| third persons, &e.” * 
"a Now itis respectfully suggested that this.is 
he ia the legal»conclusion; if the law exempts 
x m suits-except in two-cases, it appears that, 
ally however equitable itimayseem, the court can- 
7 not add-a third; it ‘be just and proper to 
‘e such suit,-but at does not come with- 
“| in either of the exceptionsit i is barred by the 
- general “ew adexpresvins words cat 
thd make its” w of Partidas, above  eftrred 
ble to, says of the'cession : tal fuerza hay, que des- 
‘- pues, nose pueden ser el -deudor emplazado 3 nies 
b | tenudo de responder, fueras’ endepsi ouviesse tan 
y gran ganancia. que podria pagar los deudos todos, 
o parte de ellos.” na 


The only cases in. which a suit is allowed 
after a cession then, are one, which may be 
brought to recover property afterwards ac- 
quired ; another alledging fraud under our 
statute. Thésuit against Pouque was neither; 
therefore the suit against Fouque, was not 





authorised by law; and of course was invalid 


Vou. 1. (N. s.) 5 
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East’u District! and can be made the foundation for-no%subs@ . 
~~ quent proceeding: The «case: cited bythe 


BerwaRDX aL. 





court, ‘Fitzgerald vs. Philps, 5 Martin, 588, as 
" “sanctioning the doctrine; that a suit“may ‘be 
brought against an insolvent in other cases | 
will be found on further examination; to show 
clearly, that such’a suit cameonly be brought 
on a‘suggestion’ that the party -has»acquirell 
other property. The same case was-furthe? 
considered, 4 Martin, 294; when the’ cour 
expressly say; “ Finally, in this case, the rig 

of the creditor to, sue being? created” by 
change which happens it the age a 
tion, he should-alledge a and ‘prove ‘it In 
easefitherefore, if the:want of that ae 
had not been cured by the answer of the de 
fendanty we would havevdismissed the actic | 
when it first ‘eame up before the court.” In e& 
feet; [ pray’the court to re-consider that part 
of their’ opinion which “considers a suit 
(agaist the insolvent) for the liquidation of 
the debt due by him in order'to pursue third 
persons who may be responsible for such 
debts, either as third possessors or sureties, 
asthe most proper’and just that“ean be ima 
gined.” I pray them to consider whether, to 
use their own strong and expressive language, 
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it does not leavethe:third. possessor + without East’n District. 
pratection against the most. iniquitous collu- ~~ 
sion and-feagd. whielimightbe <practisedybe- 
tween the originalereditoniandidebter,” et* “™*"” 


it-be.considered, that: in such case, the--ori- 
ginal debtor has.no interest whatever in the 
defence of the-suit—it is not brought (by. the 


wry case assumed by the court) to make 


him liable, but another;-he will, (to. say,the 
least,) be careless, and may, withoutrisque of 
detection, be-corrupt in the defence ; he may 
suppress. proofs of payment-in-bis possession; 
or-he- may-not exact the necessary: proofs on 
the part of the -plaintiff;(such asthe pro- 
duction of the note-in the.present instance) of 
what avail, then; would a judgment against 
such. party, be, in order to. charge an inno- 
eent third possessor with a debt? Surely, 
this worse ‘than useless formality, this dan- 
gerous proceeding, could never be. permitted 
much less required. by. the law; . and,.most 


_g@arely, when the law in terms,forbids.it, the 


court cannot take upon itself to introduce. it, 
under suggestion that is equitable or just. 
But if not.against the insolvent, against 
whom must the judgment required by law be 
obtained? I answer, that if such action can 
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Bastin Diswict bevbrought at allytitemust: beaerint thea. 


w~ diets. ‘They alone, ean represent the 3 
aan ventas *tovall-transactionséprigh tolthe ¢ 
ViemA iy: they. have all -his-papers—they @ 
posed.to:-have:knowledge ‘of his alive offs 
cient. to conduct: his -defence: » The» court 
seem also to be of thissopinion but*for a mist 
take.in: point-of fact ‘on the evidence ‘in: 
eausey'and a consequent+error inthe law@ 
applied toviti~ The veourtsthinky: that: <- f 
pletely performed . their: trust; in’ 
1813, when they«amade «a: distribution 3 
that in allkeases*the law isysthat:the office i 
syndic: ceases, as ‘soon+as distribution*shall 
be made. rot a EA ee ay eee tg 
~ The-office of syndic «isa trast,’ which em 
braees. all:the pecuniary affairs‘of the insok 
vent. If before*distribution, *the defence »of 
such a'suit-as the one: im question; formed * : 
part ofthis trust, (and: itis conceded by the 
judgment-that it did) it must-form a part of tif 
after such distribution ; because; the office 
to continue until every part ofthe trust is fuk 
filled. It would:be different, indeed; as to the 
syndies ‘personally, if the distribution was ac- 
companied “by a formal discharge from the § 


* se ene pM cz ss 2 ese 


SGezeGee- 
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trust But in thatyease, though the person 


and would fiot revert to the insolvent; but 
whoever -it necessary to-bring any suit, 
in whiechwhissestate ought te be represented, 
would be obliged:to proceed to the nomina- 
tion of newsyndies;and this has frequently 
gen done ‘impractice here.’ As to all trans- 
actions prior ‘to: the cession, the insolvent-is 
completely defunct, and»his syndics represent 
his»estate as‘completely; as the heir does that 
of the: ancestor in this: scountry; or as. the 
executor does his testatorin countries, where 
the — ‘not limited in duration as it 
awheres (3 ke eo . 
‘Let-us suppose the: case of silien ningnists 
edtwenty years since, who have.made the 


- distribution of all: the monies, thatin that. time 


they -have been: able to colleet; andithat at 
this dayvone of the creditors should-discover 
veal--property. belonging to the estate not 
claimed ‘by any adverse possessor, but unsold ; 
or.a debt that might now be recoveraple, 
though formerly supposed desperate, would 
not'the syndics, (always supposing they had 
obtained no formal discharge from their trust,) 
would they not, although they may have madc 
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might changey- the trust would still continue, eines 


* v8. 


VIGNAUD. 
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East'n District. @ former distribution, be <allowed-to sellethe 


March, 1823. property ; to recover ‘the debt; ‘and mile 
Bannon sriother distribution-of the ef 
“icxav?- would, hen certainly. it shows, that the:ofligs | 
has not expired :-and af-not, they are’ 
to be sued:as they are capable »of « 
But suppose that the distribution ope a 
a discharge, and-that they cannot sue for, 
distribute the same; it will not: be. denié 
that the creditors may: appoint others: wh 
may; and that-too, without calling on thea i 
solvent for anew cession. » This showsy»thil 
the trust is not ended, even when theper 
who were appointed to execute™itiare inca 
_ pacitated from performing’ the dutie i 
the trust exists for one object, it must:for | 
and the same meansin case of discharge,'r 
be resorted to by the party:whose inte 
is to bring a suit against the estate, ast 
be pursued, in order to enable a-suit ‘to 
brought. If, then, the distribution-< 
as a dischargesof the old syndics, on ) 
ought to have caused the estate to Bein repre: 
sented by new ones; if it did not so operate, 
the old ones ought to have been madea party, 
But the distribution does in no case ope 
rate itself as a discharge. ‘The syndics may, 


es ecemmtttceiot 








nay; 
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iwcase they thitik nothing furtheris required 


to be done, demand such discharge, and they ~~ 





court may i per eases grant: it; but’ here Denwnntat 


the'syndi¢s did no more than declare 4 divi- 

dendof the wioney in’ their hands, ‘which all 
syndics by our’ statute are obliged to do, 
whenever they have'funds ; (Sec: 33, 34,35, of 
é laws of 1817) and which, from the very 
re of ‘their trust, ‘they would be obliged 
todo without any’such provision. ‘The money 
they collect belongs to the creditors, ‘and’ as 
owners, they may ask’ for a distribution as 
often as a reasonable sum’has accumulated 
in thewwh; of their trustees: there; then, 
may ode} dividends. Each dividend is a 
distribution, and until the syndic is forthally 
discharged, the making of a distribution does 
tiot-put'an end to his trust... Thus much on 
the law of this: point. Now, as to the fact. 
Phe syndics, it is true, made two dividends, 
die in the year 1813, and another in the year 


1814. But they filed the tableau which the 


court thinks was the termination of their trust 
at the time of the first dividend, in 1813; but 
continued to act, to collect money, to briti¢ 
suit until 1814, when they made the’ second 
dividend, a full year after this supposed ces- 


View NAUD. 
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eee igen Sation of their functions whe date of he’ 
“~~ tableau proves when it Wits made, and thé 
BranannSat- tatement of the defendants in their petiti@l 
Veenave- when they received the second dividend. 4 1 
even then, ‘neither they, nor the»defené r 
nor this honorable court, nor any one’e ge 
thought they were discharged; they hop dt 
make a third; there was other property, @ 
they thought; belonging to the» estate; 
several years after the distribution, which thi 
court thinks put‘an end to their office’as syt 
dics, they brought a suit against the defend 
ant to recover the property of these very nt 
groes, which the present plaintiffs have seize 


tee 


te 


as being bound by their secret lien. 
The cause was commenced in the pari i 

court by original petition, filed in 1814; 
supplementary petition filed in 1818, was trie 
in 1819, and was removed to this honorab 
court, where it was finally decided; so” lat 

"as March 18193 and, consequently, was per | 
ing when the second dividend was made, 4 ! 
when the suit was brought against Fouq 
During all this time, it never occurred (0 
plaintiff, to defendant, or to the court, that ™& 
the trust had ceased. Certainly the syndie#” ! 
never elected that it should cease, they still } 
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: st East’n District. 
that there was no evidence to supply it; and March, 1823. 


if | have been successful in showing that we ww 
have a right to inquire into the justice of that """"4t"*4™ 
judgment, it must have something to do with ieee 
the present suit; for although this suit is 

brought for a tacit lien, that lien grows only 

out of the loan, which was evidenced as much 

by the note, as the mortgage. Suppose Fou- 

que had discharged this debt to Vellio at the 

time it became due, and taken up his note, 

can there be a doubt that Fouque, much more 

his innocent vendee, would be exonerated ? 
Suppose instead of receiving the money from 

Fouque, he received it from another and trans- 

ferred the note to him, could it make any dif- 

ference. If we say no, it leads to this manifest 

injustice that the heirs recover from us, and 

the executor receives the same debt from the 


person to whom he has transferred the note. 
Besides, the holder of that note is subrogat- 
ed to all the rights which the nature of the 
transaction gave him, if it carries with it a ta- 
cit mortgage, he will be entitled to avail him- 
self of it, and our property will still be liable, 


even after we have paid this claim. 
The court seem so decided as to my objec- 
tions to the want of a trial by jury, when it had 
VOL. I. (N. 5.) 7 
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East’n District. | 
oe only been waved by those who were declared } the 


~~ to be no parties to the suits, that I will say [hac 
BERNARDMAL. ° . p 
— nothing more on that subject, but close with | the 
VIGNAUD. 


an objection to the present suit, that I think } _ plic 
must be fatal. pal 

There are judicial and conventional mort | tha 
gages, which are evidenced by written acts; } mol 
tacit mortgages, which in some instances have | act: 
no writings to support them. sub 

The law says, Civ. Code 62, art.43, that mort. | tho: 
gage creditors may cause the property affect. | a 0 
ed to be sold, and that a seizure shall be orf the 





dered, by producing a copy of the act off pro 
mortgage, a judgment against the principal the! 
debtor, and the oath of the creditor, with the the 
additional proviso, art. 41, that the titles have hav 
been registered in the manner prescribed by} lve 
law. But in cases where there is no instru. — hav 
ment to produce, and of course where theref it 
can be no registry, what is to be done. The! %° 
court think that the provisions of the law are —_L. 
to be dispensed with, and that in such case) 
the judgment and the oath are sufficient, but | 8 
by what authority ? The legislature when they | ¢4 
required the production of a title and are} C4! 





gistry, knew that there were cases of mort- the 
gage in which they could not be produced 
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they speak of them in the very section; they 


the seizure a requisite which cannot be com- 
plied with in those cases. The conclusion is 
palpable, they meant to exclude them from 
that of-hand mode of proceeding. Tacit 
mortgages, which derive their existence from 
acts not evidenced by writing, are always 
subject to doubt and contestation, and it was 
thought unreasonable to begin by depriving 


a man of property in his possession, while 


the claim of the plaintiff rested only on parol 
proof and on doubtful allegations. Nor is 
there any necessity to justify an extension of 
the law in this particular ; the party, without 
having recourse to this summary mode, which 
I verily believe it was never intended he should 
have, is not without remedy; he may proceed 
inthe ordinary way against the third posses- 
sorin the manner pointed out by the C. P. 
L. 119, No. 2, and other Spanish books 
of practice. As then this is a special remedy, 
as the only road to obtain it, is the one point- 
ed out by the legislature and as that road 
cannot be pursued by a tacit mortgage, as 
there is no necessity that he should travel it, 
but on the contrary strong reasons why he 
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East’n District. should not. Can a court of justice without 





March, 1823. é 7 ; omped 
ww asuming legislative power permit himtoar | .; 
BERNARDMAL. . 
vw.  Yriveat the same end by a bye path, or drop. f 
VIGNAUD. . , ° : 
ping the metaphor, give the summary. remedy ] 
to a party who cannot comply with an ex. 5 
press previous condition of obtaining it. | t 
have given the court much trouble in this r 
case, but they will not regret it, if it should € 
lead to the advancement of justice, and they d 
will excuse it in favor of my motive, if if é 
should not. 1 
There are sorhe new arguments in these 1 
notes, which if good will not lose their effect 
because they come late. Thetruthisthattheg 
firm persuasion I have always been in, that t 
the principal point in this case was in my g 
favor, that] have perhaps been too inatteng i 
tive to its other features. s 
s 
A testamen- Porter J. delivered the opinion of the court I 
tary tutor who ‘ 
accepts of the The zeal of the counsel who appears for 1 
ffic not 
rele him- the defendant has enabled us to turn our at t 


self from the re- “ 7 

sponsibilities tention once more to this case: and the very 

which the law . . 2 

attaches to tu- able argument in which he has examined the 
tors, because he a oe nese 

has neglected to opinions heretofore delivered, has put it in our | 
fulfil formali- i 

ties, which are power to test their correctness, and has fur- ( 
created for the 


protection of the nished us with ample means to detect any er 1 
minor. x : 
ror into which we may have fallen. 
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Fouque the vendor of the property which is £st’s District. 


‘now pursued in the hands of the present de- ~~ 
BERNARD&AL. 


fendant, was nominated (jointly with one Vel- 
lio) tutor to the plaintiffs by their mother, 
surviving parent. After her death an inven- 
tory of her property was made, at which Fou- 
que’s presence and assistance as tutor is stat- 
ed. This instrument he signed, as he also 
did one two years after, in which he appears 
as tutor, and declares himself indebted to 
Vellio as executor in the sum of $5000 be- 
longing to the minors. 

On these facts, this court, after the first ar- 
gument, said, “ we find Fouque’s express and 
tacit acceptance of the tutorship, for he as- 
sumes the quality or title of tutor, by subscrib- 
ing an act in which itis given to him. His as- 
sistance as tutor to the inventory must be pre- 
sumed to have had in view the giving faith and 
regularity to the inventory to which the law 
imperatively demands the presence of the tu- 
tor.” ° 

It is now contended there is error in this opi- 
nion. Because the law only gives a mortgage 
on the property of the tutor, Civil Code, 72, 75. 
or on the property of him who without being 
tutor takes on himself the administration of 
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the property of the minor. Civil Code, 456, art, 
20. And it is said the person nominated by 
the father was not confirmed by the judge,— 
did not take an oath, did not furnish security, 
therefore he was not tutor, and the first clause 
of the law already cited does not apply to 
him. He did not administer the property, 


therefore he is not responsible under the se-, 


cond, 

If the first position be found true, we shall 
have to lament the great defects of our law, 
on a subject in which above all others, it has 
displayed the utmost anxiety that its provi- 
sions should be complete and operative. For 


it is obvious that if the person who is nominat- — 


ed tutor, can accept the trust, and afterwards 


shelter himself against the responsibilities — 


which flow from this acceptance, by pleading 


a non-compliance with formalities that it was 


his duty to fulfil, the whole policy of our juris- 
prudence in this particular is defeated, and 
we are led to the strange and pernicious re- 
sult that men can find protection in their own 
wrong. 

We still continue under the impression we 
were after the first argument of the cause,— 
that if the person nominated tutor in a will 
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takes that quality in a public instrument con- 
nected with the discharge of his duties as tu- 
tor, that it is an acknowledgement of his ac- 
ceptance of the office. This position does not 
indeed appear to be controverted, but it is 
strongly urged that acceptance does not make 
him tutor, and it is supposed to be shown con- 
clusively that he is not, by putting the case of 
Fouque having brought a suit in which his 
quality of tutor was denied. In sucha case it 
is said the production of the will and the in- 
ventory would not establish his capacityjand if 
they would not, we must say they do not prove 
him to be tutor in the instance now before us, 

The fallacy of this argument we think con- 
sists in not distingushing between those ob- 
iections which might be made by defendants 
to the demands of a person calling himself tu- 
tor, and those which the law accords to a per- 
son who is sued in a character which he has 
taken on himself. Now it appears to us clear, 
that if Fouque, instead of being plaintiff as in 
the case put, was defendant, that the produc- 
tion of the will appointing him tutor, and the 
public act accepting the trust, would be suffi- 
cient to authorise judgment against him in that 
capacity. The general and well established 
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when apprized of his nomination, either to inqui 
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rule on this subject is, that a person who hag . ul 
acted in a particular capacity or who has ex. | 


fact of his appointment, even when sued for 
the penalties inflicted on those who being le. J 
gally appointed, neglect certain duties im-. its 4 


|. be 
ercised a public trust, cannot contradict the — 92 
re 


posed on them. Peake’s Evidence, 21. By a 
law of the Partidas, tutors are concluded by | 
the inventory they make of minor’s property, 
and are not permitted to show there is error ing 











it. There is the same or more reason for” 
holding they should not be allowed to say they” 
were mistaken in the character they acted in | @ 
when they made it. Par. 3, tt. 18. 2 120. | ‘ 
The office of tutor is one not only of great 
importance to the private interests of those form oid 
whom it is created, but also to the public, who é : 
are deeply interested in protecting the rights 


of all, who are not of an age to protect them-) and 
selves. The law has therefore made an ac-§ 9p ¢ 
ceptance of the office compulsory, unless the # tache 


person nominated is one of those who are ex- 9 gpg 
cused from serving. It was the duty of Fouque, | 





have his objections presented to the judge, 
against being obliged to accept the charge, or [| gnq_ 
in case no such objections existed, to have 
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Basta Distict a anontgage.on the property,ofsthose’ 
w~ termeddle in the administration ofa’ i 
ele estate. Indiscussing this question, th m "a 
anu sel has earnestly eautioned the court, age 
at, all) ‘taking intowiew the fact of Foug 
being appointed: tutor “in the will. But wk ) 
we should not take*it:into consideration; 
have really been unable to perceive, 
im doing so} seoserieiie vant iyi io! 
sult as memadbsediinsess against=améelgs | atti 
of declaring that F “was tutor becaual tuto 
he#administered; and» he ‘administered bal 
cause:hewwas tator: To come tosuch ce 


















eh 


:> 
tout 


, er escape, 

, deciding on. the: evidente-beforeis, whet 
there wasan administration“of the minoré§ siete 
property by him or not, that the‘eircumstancés * the | 
of Hits being appointed tutor in Mi 
of his.having accepted ithe ioffi¢eyought: 
considered, in order tovenable-us to form 
correct opinion of the reak:nature of the .ad 2 
from whieh that administration isiinfrred, A} autl 
man whoereceived a minor's property in the} defi 
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im | character of a depositary, could. not;be,said 
|] tovadminister. it. -Buty if it» was. ‘doubt. » 
un fF whether it¥eame into his hands. asa Sie 

: fate or ynoty if it. was asserted.-that he. got 
. “ iteuinder a. pretence that he had.adegalpright 

a | it, and thatwhe»retained,jt,.in that 
we] view, would not the relatidh in which he stood 
| ithe minor be «a tapes: aihiapanivoaries 


: : Geived the ela EP anion 
7 : | thie, would-be. prima facte..an-act. of - adminis- 
P pationsde bimsthougly t in, a. anere stranger,,.it 


: | Wine ver.the ache. equivocal theeguo 
id] | caimo with which it is dove, must be resorted 
}] ‘to, and: our-kuowledge of:-it,.is greatily--as- 
" sisted: by “referring; tothe character,in which 

p the porty. ope ty. a) eeagePaggaan 

. | administer, as. used. -inythevlaw 

h c i i this. mortgage, has been. defined 
‘counsel.+some act in. relation to.an 

e ‘such *as«none but. the owner, :or.one 


A authoris€l by: himseould legally do.” » This 
be} definitionig not “eomplete;rinasmuch asthe 
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een ge an auth 


tin 9 Mie Agoth,-ofe the owner, he: asssump' 

—— ” whighyenthe part.of another, would be a 

' an,act. of administration. With: the addity 
of, words to.express this idea we should 
sider it correct. Tt, id then be: “some 
“insrelation 4o;an Milccmanae both 
owner, oF,,one authorized,,by-him, or by la 
in case of his decease, could legally do.” 
amiping,the act.done by Fouquegwe find bit 
to,come completely within this«definition. B 
appeared at themaking of the inventory, 
sisted-at.it, and took on himself the quali 
tutor. Here, certainly, was.an actin r 
to. this. property. which no person,’ 


tise by lamin gli ght 4 of 


the, eentiliation of their property: 
» Stil less.equivocal do.we: 
biti from Vellio t 


money, in whieb-it in etated he seeeseall 


® 
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© ta ‘ Ae Pd 
| at | : scatiieecaanccaineg \Hlistalting itn Pas's re 
» thateapacity implied authority over it;andjih “-y 
- wurépinidh,. was ‘clearly ‘an’i ome Gag 
- theadministration of the property: ‘Vellio, Veena, 
whol yas: -appointed ‘co-tutor; and ‘who" was 
- fgesponsible. for’ Foaque, taking ‘security that 
| dhesmoney should. be’ ré-paid;- does not in our 
opinion; change the nature of the transaction. 
_ tis ‘evident the money»was'given'to Fouque 
, ‘as tutor. Had: he: been tutor, there-is not a 
| déabt this would havé been an act ofa 
_-nistration: “If she was: not, “receiving i 
: _ Wapacity, wasian intermeddling,, © “'~ > 
Lor he: other objections‘ made to the recent 
| } ven eee unnecessary 
any than’ to say, that they 
all examined and ‘that flow an 


: fc en RR 
ce taken of this application, deviated from 
Rave piece ‘of the court;*andvhave 
for th pire awry id 
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Beate iatict neato dnd quthority. Mf the. case 


<—\~ doubtful one, we should feel an inclinatig 
— come to the conclusions which we 
Vresavo, already expressed. The law in all its p 
sions, manifests’ an almost parental solici 
for the interest-of minors, and it is own. 
to see that the ‘formalities which it has 
ted for their protection,» should. not 
as a means, to sanction the waste ar 


tion oftheir property: \ eis chy 
Ais a Pein oo ee 
_Bhe' re-hearing i is therefore r “a 
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MENARD» ¥s. ‘RUST & ah. 
4 pote ba peepee Air Lainie? “en 


A Person, a- sArrpaL from the, Ou 


gainst whom an 

order of stay of 

proceedings has _ 

been granted is ‘ 

incapable of ap- eo 

pearing in court of ‘the 


in relation @®@his éitator 
property. 


he eae 


creditors othe, estate, crt 
pay them) 6 _ the accou sts" . 
id. pray yed that his 'b 
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jy Phe creditors: werewtitie’ todppose Baste Disuic. §% 
hey saw fit) the homologation of ties ww 
| eat fd, and the court ‘of probat a 
of May, 1820, approved scnhiipic Wiel — 
iipeand’after ordering the payment of: Jaw 
yes; directed the-balance: to be paid ‘to 
rrison, a creditor of the ‘estate, ‘and ‘gave 
nt ins favour-of Menards against Rust, 
D 905. shaioerte former to the 
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h i. on it on: the. 15thoMay,. on w | 
| role ae no property was 


und.’ wh pita 


the, 30th of Aveo Rust obtained 
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I secs into the shands of, a'person-not ar 
 dhtitled to sue in the’ court of Ate or a 
authorised by it to interfere in the est Paige: 
suit'to be instituted is-an ordinary oné, not foge & ax 
within the jurisdictiomof the sgl abies : 
yThe exéeution, and all the proceedings un- 
, derjtswere a¢cordingly set aside and declared 
ti land void—Menard appealed. a“ 
&. counsel urges-that, 
én 1.,A judgment pronounced, signed Mt no- 
tow the “partyy cannot be avoided’on 
F motion by the coflft who rendered it: 
~g2. The “party who thinks himself injured, 
ean only be relieved by the action of — 
off)by appealer 
3. In either! easetihe ences Banas till 
: nn a eds 7 
MThe surety of the ‘curator was ip his 
papas ofi«the’ balance due by the latter? Pi 
ipso facto; subrogated to all the rights‘of the 
. kigiits® Hence*tie could sue, as they pin mn 
the: court of probates. \@ 
5. Separated and unconnected ne of a” 
record are inadmissible, in evidence. * 
_ a6 A stay of proceedings against the pro- 
on siete debtor,*operates for the exclusive P 
advantage of his’ creditors, ard: -— debtor” 
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Eas areh 10a — invoke it, after the proceedings 
are returned into court. i 
. The debtor who does not prosecute bis, 
suit, ‘and suffers the proceedings to be honige 
logated, ot avail himself of the stay ns 
protect property fterwards acquired!» 2 
“Srit is @ply b ie homologatipn of the’ 
ceédings)*that the e stay, (with regard to’ 
gg@nains i in force, and until all 
pr ji surrendered be sold; ‘and t > pr 
ceeds ivided ; yet pro ape, 
quired remains liable. - | 
9. The supineness of @therereditors do 
not prevent any: one“of ’ hem (more Giligel 
than the rest) to secure his payiment, 
property’ acquired by #ii@ debt 
stay of proceedings: prea: abe be . 
10: The’ court of probates ha: 


i” furisdiction. If it issue af. ates 
of thedebtor}to the property seized; be 


* 


tested, stednnot try the*rigtt of thie pai 
claiming it. geet ae ‘~ siees wf | 


* The defendant, Rust; by’showing that-4h 
, Her issued staying all proceedings against hit 
person and ‘hié'property, shows'that his capi, 
. city of standing in judgmenttyin relation to fi 
property;has*been suspended : till he shows 
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ore, that he. has-been restored pres" East 
€ eannot be_heard.in courty®. 
ihe court of probates,,on thin-aag axing, 
ina to-vhaveydischarged the r andeerred ” spe “4 
ig making it absolute. ‘ = 


(is Hereford ardéted,, 
preed, nave gment 
rep proceed “> ive 


3; 1s a in the han 
against a Aird, possessor, aaadtid is 

ies founds:her action on a tagitymortgage, Gr stewing a ; 

puvilege accorded by law, on all theproperty ae 

efpher late husband, to secure to her'the.re- 

imbursementof her paraphernal effects, wy ‘cl | 

she alleges.to have,been wasted by. him yam 

that a certainsract, of land, d@scribed in 

petitions is subjeottesaid mortgage, as having 

been.the property of her said,.husband...She* 
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Fash ag Riepe obtained judgment in‘the:court belo “ 
» “~~ which,the defendant appealed. | 


e eae evidence, as found in the record, dig, | 
Canaton not. A the succession of the. appellant 
vender, té¥be insolvent; nor does, itv b. 
that the the, tile As + regglarly reno’ yer od q 
y.of dequits and, gajps.s: She. dig 
nat A judgme aeuinati ll 
hor. husBand,,by, which the am 
lu hn de ane paak mor ag 
uidated,, "Fj 
eye 2 to, be antepi indispensabty neces 
— order. to support. eleuatinnedi 
against the maclonealyenamintannertie | 
we ee est Conn 
art, 43... %.. oe 


Rees ts 


°° HROW terete titi: ed “ai 

+ creed, that the ety of the district 
> pe'avoided; reversed and annulled :. and. 5 
farther’ ordered,,.adj udged nt (rect, . ba F 
judgment ‘be entered as of “Don-suit an nd that 
ithe plaintiff and appellee "Pay "the "ec costs ™® 
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pe, vs. LOUISIANA INSURANCE, COMPANY.  East’n District. 
. March, 1823. 


Apres. from the court of the first distriét. ae 
* Com. 








a 2 
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«Porter, Ji»delivered the opinion of the eon 
court. - ‘This ease, which has been 80 wfre- ratry once pro- 





















quently” _us,’and which’was lately re- oust hing ev- 
thanded ‘foriginew trial; - returns witiia goes to excuse it, 
ict on'special facts submitted. = ® ina. 3 7” 7 
finding, on those presentedion the part aac ano 
got, the Plpintift makes) out ‘his ‘cas ‘ ~ ‘jquery 
F covils « > ctiprodeabce’ the schooner Bratus, 
forthe value of $9005 that Nicholson'wasthe ~ . 
q » and had snes controlover the 
y and that-Browh)wasimaster. It is also 
" fone, that by ea P of an Sed of ‘barratry “es 
mitted Si epee lven We ~~ 
‘ oe ans (Sore es ’ 
On the we of thetdefendants, nothing has . 
been eho which destroys this. The rule 4 
Aawyron;this subject, is, that the act.of bar- 
onee proved, the onus of establishing 
every fact that goes. to excuse it, is thrown on 
the insurer.—11 Martin, 606; 2 Marshall, 
Here the jury:have not negatived a single faet, 
on which the righteof recovery is based: “Ip 
their answer te the second question; submit- 
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ted on the part of the defendants, t 
thatthe intentof passing a certain bill of 
tiilibaantettioned was to secure John N ch 
‘son for his endorsément, but itis not a Com 
sequence Of" that. fact being ae ty 
Brown was owner, as well as | be: Ait y 
other instruments of writing a ve passed 
betweenfithem. We must, ihdeed, presume, 
| ; fromthe positive assertion of ‘tie. 
facts submitted by both: pe 
thatNicholson wasownere 6) 
‘This is-the result to whi¢h the verdictan 
leadifisy taking the facts ae: -gorreetly subr 
ted. Some of cuiinaigh cutee | 


them toi bea aking 
them strictly, ond Guiana the mations ; 
law, which the jury have blended with el 
verdictsthe case of the defendant ig 2 | 
made,out.—8 Martin, 209; Puibid, 7 
acts‘amounting to barratryj-are estabii 
and the. ownership ofthe vessel, a .mixed 
question of law and fact, could. not be lé 
gally submitted under the-act- of assembly to 
the gery. ‘ é 
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e nothing” swhighii couldédathorise ep ae Et 
deine the cause for another ‘trial, ander wee 
the whole, we are of opinion the judgment of 


the district court be affirmed with costs.” 


f PP st «ea > 
r the plaintiff, Duncan for the 
Site. Te ee Pt’ ae 


ll LaFOn’s S EXECUTORS saith 
Appeatafrom,the court, of the fir Pel 
Manni, 58 “ délivered thie opinion GEMME Tris not inthe 


* coutt: Phe petitiOfiers stated, that ine wr Court t 
Gieriited RE then’ suit in the in how favor 
Poe. = tl their testa om, fom 
ipa tn exces 
1 date ‘on’the’ ‘ffécts of the estUUH aliegarion of 
“ju gthents have bee ' Pn recovered w Dh el va 
vals oiehor canbe or Wienges en 
mice -inecichthiPaHe ate sepething we 
other clains'tora Very large afnount}* dndyif 
t is pétiftitted to sell the*effects le: 
| likely that there will not®é 
stiffictent property of their testatot’to satisfy 
his creditors; to which ~— to be pour 
poned® * « 
“They*prayed* anid obtained an a 
acBordingly. . 
® 
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"Marth, rae » Dessessart denied'the facts stated, oft > 
/ Capacity: ofthe petitioners tovsue, as the yelp} 5 
/ of the-execution of the will-had expired.: @ mw 
| " se prayed fora : eee of the’ injun@ — v. 
< tion: on the following grounds, besides : what . 
. *  isystated: in the»petition:: viz. ti 
was-given with the consent, er } d 

fession ofthe executors» | e 
° c 
Cc 
fe 
& 
" 
, 2025--art. 236 s'2:\Domat; 23 "Zyes “i pb 

arre, 8 Martin, 433, © ™% 
ere is not in the»petition, detent 

of fany fact anterior to thejudgment'rendered f° 
in the,district court. Itsforms 7 % 
, between'the parties. If it a FP 
' dered, it ought to be executed ¢ ifit w not, |: 
( 


_ itmnust be set aside in the manner pointed otf 
by law. ~ ¥ 4 

Itvis notin the power of an‘ inferior com b 

to deprive a party, in whose favour it has r@i’ 

® 
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der@@ judgment, iconic. benefit. which re- "March, A323. 
sults from it, on the. allegatioifefiany fact that « 
might have been, opposed. to, him,y.and pre- 
vented hag’ obtaining judgment#¥ Se: Ae 

» Phe.court had erredin, granting:the injunc- €p 
rhe ands consequently, my wel its error in SW 
dissolvingdtivus, = ° © 4 > 

It is therefore ‘ordered, adjuaved and: de- 
creed, "that the — be affirmed: with ' 


# 


































costs. ae» * 7% 
Young for ale a Denis for thé@e- ., 
- fondant — eng + A 
SBGHERS, a FORMPESENT HEIRS vit + 


!  DHEMAN/EX¢( ORC. ANDRE; B. WoC. silt ‘ 


"Avra fromethé”Gourt “of Probates get Anaya 
‘parisheand city of New-Orleans: we 7 ing » pro 


different fr 


° 









bit not contra: 


oa fortiier one, 
adie J. delivered. the opinion, olla nos Siehe 


court. The, first question to be decided i ip. this it Any julien: 


hetherthe attorney appointed Wy Te- re a . 
2 absent heirs can ,prosecute this Parsble fegibo- 


rises an appeal ; 


appeal. is objected that his powe thas ah on sch 


court admitting 


been revoked by the court of PLOD APES. on ~ 2 will to, pro- gs 


» bate, is one of 









r 
that kind. 
Theppropriety of this revocation ig daa if the progf of 


before us, 10 another cause, and re yf. Pill being read ~ 
tator in the prea + 





opinion, cannot be examined in this. “oa al a er of oh : 
_ 
. . e De * “¢ * 
Von. 1. (x. s.) * 10 si " 
= » 
: ; Be 
w® . ‘ 
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the courtsof «He. firstiinstance, the attorney 
SEGHERS, AT- P — 
TOR on Stands ‘here | all. the ?—" originally 


A 


e 


4? ANTHEMAN 


a oe a — is, the validityiof, an instrumenteadinitied .t 


“€ ed by the testa- probate asthe last will and testamentofCathe. 


ment itself, itis , 


immaterial in PRG André, a if Ww. Cc. Ac previous one, how- 


»what words that 


Proof is furnish- ever,ihas. been raised, which it becomesyne, 


0 5 lcci eessary. to dispose of, before the merits. 
tary States that 


he wrote ge will gorieinto. It is saidethat thisyjudgment ig 


*¢ withou® turn- 
ing asider to gh avone as can be ap 


other acts” it*is 


= eee “ supiiaet of: this position, ‘w 
interruption.” toethe act of th®state, atu 4 
The act relied on, treats almost exclusive 
= } vacant successions, and without i 

$ i whether the. terms of*the section ing 
ates the several decrees fromwhiehtan 

; ) al. may be taken, sare sufficiently com 
‘ken. gue to embrace cases. where: the estate 
“A Fla. is)not vacant, (though thecontrary may,well be 


‘ _. ‘doubted; wevare of opinion, se ae 
.’ . néthing imthe act whichetakes away the jt 


rs - visdiction-of the -court.in the instapce; before 










atthe end of the act there: is ayglause pro 
viding’ that all acts or parts, of acts, which are 


March, 1829." decision be given: odlltening the indewlliaii 





conferred on vias yee a “i 
| Bx or C. An The main: question” eens for decisig | 










us®The terms used are in the affirmative, and, 
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contrary to that.act shouldsbe repealed, It is Pes" » eee 
not, in any respect, contrary to‘any*partef that, ~ 
act, to allow.an appeal from they ent ad ed r = 
mitting agwill to probate, for: is:nothing’  “ ts., 
in the +statute’ which» négatives..the right, sor * Orie. t ray 
which-saify no-such*appeal-shalbibe takenwiee °° 
T is perfectly well established, in 
this courf that any gudgment which»produtes 
a grievance irreparable, will justify an ap- 
ami peal. The-decree.of avcourt, admitting-to 
no _ proBiate, and ordering: thejexecution.of a,willy 
§ which -is*invalid: ‘or obtained» by. cireumven+ 
tion, as is’ 
we think may: 
For the executor is: seilitinpndngieeatibe 
rity, and the whole propertyof theestate mpy 
be wasted by passitfg into» unfaithful hands, 
At the beginning of the wilbethe»notary 
declares, that he went to thes 
testatrix who required him >to receive: iy 
will, qu'elle nous @ de suite dicté, ef nous Cavons 
écrit tel nous L'a cieté en présence des témoins 
cimapres és et -sansdiertir a d'autres actes.” 
“which he at one ‘time dictated, and we 
-wrote it, ag’ it was dietated) in ‘the presefice 
of the witmgeses herdéafter named, apd prithout 
turning aside to gther acts.” ’ 


. 
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‘ie  Andeat the close ofthe testament, the fol- 
, lowing sentence occurs. “ C'est ainsi que ¢e 
ra ‘été, fart en sprésence des Steurs, Benoit 

: Pignon, pat ee et Guillaume Bartel, ‘eas } 
oie trois témoins domiciliés:en cette paroisse, et lecture 
rr ENS faite de ce qitertlessus, la testatrice en present evades 
e" . témoinsy nous a déclaré qu'il fen saat 
qwélle y persistart et persévératt.” : 
“And its thus that this testament was 

made: ‘in presence -of. witnes 

all three domieiliated in’ athe parish, andi 
reading» being gone «through, the testatrix,ia 
prestace-of the witnessesy declared to us that 
it-contained. her taggewithyrenid that she per 





sistedand-persevered i im it.” 
“Phis. will is attacked.on three grounds. 
1, Because, it does not'appear to have been 
read over ‘tothe testatrix in presence of the 
ie , 

« Because, all the formalities required by 
law were not fulfited at one time, vathout 


interruption, and turned aside to acts, 
3. Because, it docapiitiva carry, ‘face of 

it, evidencethat the formalities regniredsor 

its ‘validity *has been falfilled. i . 


: »* F a 
. I. The first objection is the most important. 
~ Ih suppoft of it, decision’ in the French 
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* 
courts have ‘been relied on. and as the tex- Broreh, zs 
tual provisions of their law on*this subject, 
AT- 
are verbatim ours: we have been much aided por 


lab ABSENT HETRS 
in our investigations by the elaborate exami- -. 


nation which the question, raised in this case, a poy Cae 
has received from the jurisconsults, and tribu- °*”” 
nals rance. 

But “te cases to which the counsel, in- 
terested in invalidating the will, has: drawn 
our attention, are. those which were decided 
immediately after the adoption of the Vapo- ‘ 
leon Code. And on this. subject,»avcomplete 
change has taken place.in the jurisprudence 
of France. At first, a great degree of seve- 
rity was displayed by the court of cassation 
in acting on this article of their code, which 
corresponds with ours. Nothing would be 
received. as an equivalent for the express 
terms of the law. Expressions, Which. clearly 
conveyed the same idea,#were held to bg@jin- 

ie ent. It was decided, that if it was . 
Weduce fromthe act that the will ® i. 
venalbe. once to the téstator, be 

eats oneg, to the withesses, that’ it was soft 
cient to exclude the, idea fa was Ped to 


the testater in theypresen f the witnesses ; 


and lastly, it became a maxim, that. unless he 
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March, 1823. , pre 
in it, the absolute impossibility that there 
SEGHERS,« AT- 


.’  gornex ror Was an omission of the formalities required 
% smseRr FEES by the Code, it must be ‘atinulled.—Grenien 
. > gre “12. traité des donations 425, n. 239. Merlin Rep. de 
reer jurisp. verbo testament, 639, 640, 641, 642, 643; 


- 


a Delvincourt, tom. 1,781 ; Strey 11, 250% 1810) 


Frangats: 5, n. 428. 
X » But the great strictness of these decisiong 
J ‘igi having produced ‘such inconvenience that 
B persons were generally advised to join an 
olographic will to the public one, least some 
of the formalitieS’ ribed for the latter 
should» be®omitted ; ‘and an attempt being 
made yto carry the doctrine still further by 
seeking to annul a testament where the very 
words of the law had been used, on the 
ground,that/by the punctuation it did not ne- 
rily result, thatthe reading had been to 
© the testator in the presence of the witnesses, 
~*~. the couft of cassation gaye an opi king, 
° 3 ina great measure on gue on ageing 
4 , *  @& totiave-at first‘goverifed them.—Recueil de 
Derlevérs, an 1804 
- 5, 408, n. 430” #Phey Lape, sincegthat time, 
i marked stil] more clearly the change which 
ng has taken place in their opinions; and after a 


# 








‘ | 
East'n Distrige testament itself proved by the:‘terms used 


p. 282, an. 1814, 155; Toullier, Gpoit civil 





$..; & 26. Toullter Droit Civil, 
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sed series of decisions, not necessary to be stated Agta Dieuire 

ere in detail, they have ultimately settled the doc- Wv~ 

red trine which good sense recognizes, and law Panag 

Maer supports, that in order to annul a nuncupative —ev | 

. de testament by public act, it is not sufficient to et a , @ 

43; | show thatthe clause in which mention is "”’"”°. - 

310; made of the reading, is equivocal; that by 

evil the terms used in it, itis uncertain whether it A 
*was twice read over, once to .the testator, and 

ong onceyto the witnesses; or that the reading ’ 

hat was to the testator in presence of the witnesses. a % 

an They hold, that such a case is one for the af 

me application of that article of their Code; by 

ter which it is provided thatiihen a clause is sus- 

ing ceptible of two meanings, it shalk be under- 

by stood in that in which it will have some effect, 

ery’ rather than that in which it will not produce ® 

the any.— Toullier, vol. 5, p. 415, n. 430, Sirey, vol. 

nee 4 19, 31, ibid, vol, 18, 11, 13. 

‘to One of the cases in which these principles 

es, were applied, contained the following clause. 

ing ss Fatt. et passé en présence de......000. témotns requis is. & 

m- et appelés qut ont avec nous notaire signé la minute = @ 

' de des presentes, et a Végard dudit testateur il a dé- r 

vil claré ne savoir écrire nt signer, de ce anterpelé ; 

ne, apres lecture faite audit testateur ; qui a dit bien en- rn | 


tendre et comprendre.” 
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required and called, who with me, the notary, 
signed the minute of the present act, and ag 
it respects the said testator.he declared that 
he knew not how to write orsign his name, 
when called on to that effect, after, béing read? 
to the testator who said he heard and under. 
stood.” ¥ 

There is nothing her’ which makes exé 
press mention that the will was read over tg 
the testator in the presence of witnesses, 
But the court of cassation held it valid be. 
cause it resulted from the whole testafient that 
it had been dictatedyjnaitten, and understood 
by the testator in their presence.— Toullier, 5, 
415, n. 430. 

So the instrument-now under consideration 
clearly and sufficiently conveys the idea, that 
the will has been dictated, written, understood 
and approved by the testatrix, in the presence 
of the witnesses. Indeed it is so expressly 
stated. 

There is, however, one circumstance be- 
longing to this case, not to be found in any 
othérthat wejhave met with, decided in confor- 
mity with the above principle. It is not stated 
here, that the will was read over to the testa- 





















*“ Done and passed in presence of witnesses ” 
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trix, but it is declared, that after the reading, “<a 


she approved it, in presence of witnesses. It «~~ 
- ° SEGHERS, AT- 
has occurred to us, as worthy of consideration, rorszy For 


+ " . ABSENT HEIRS 
whether it necessarily resulted from the ex- vs. 


pressions, that the will was read fo her, and ee 
we think that it does. To give them any "”’"™® 
other construction, would be to render the 
whole clause absurd ; for, ifit was not read to 
her, why the statement that the reading pfe- 
ceded the approbation given. 
On the whole, we think the objection not 
tenable, and that it is sufficiently established, 
the instrument admitted to probate, as the last 
will and testament of the deceased, was made 
in due form of law. It is true, this court has 
declared, that the formalities required in the 
making of. wills are matters of strict law, and 
we are still of the same opinion. But the 
question recurs, is there any thing in the pro- 


visions on this subject, which makes it indis- 


pensable that the very words used in the Code 
should be repeated in the will: that like words 
of art in an indictment, no other words how- 
ever synonymous they may seem, are capg- 
ble of conveying the same idea. We see n 

thing which calls for such severity of con- 
struction, and we conclude, that if the proof 


VOL. I. (N. 8.) 1] 
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March, 1823. : f , 
—\~ the presence of the witnesses, is furnished by 


SEGHERS, AT- ‘ er . > 
Torney ror the testament itself, it is immaterial in what 


mae. Words that proof is furnished. The principles 


Aw : ; 
ex or C. Ax- laid down in the case of Bouthemy vs. Dreux, a 


DRE, F. W. 





























“ few days since, are applicable to this. See 
also, Civil Code, 270, art. 57. 

The second objection is, that the will 
does not import that it was executed at 
one time, without interruption, and tdrn. 
ing aside to other acts. This objection did 
not receive much developement in the ar. 
gument; but as the notary has expressed that 
the testatrix dictated the will at one time, 
that he wrote it as she dictated it, and without 
turning aside to any other act, we presume that 
the nullity relied on is, that it is not also stated 
to have been done “ without interruption.” It 
is difficult to understand, why this expression 
came to be introduced into our law; for the 
other, sans divertir a d'autres actes; “ without 
turning aside to other acts,” conveys exactly 


ra fuit de suite, et sans divertir a d’autres actes” 
taken from the French ordinance of 1735, 
and was used in that statute by the chancellor 
D’Agusseau, to express clearly, the unity of 





East’n District. of the will, being read over to the testator in J 








the same idea. The phrase “tout ce que dessus; 
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; . A . East’n District. 
action and of time, which was required by the March, 1823. 


Roman*law in the making of a testament. —\~ 
s , AT. 
The framers of the Vapoleon Code, have adop- ronxex yor 


ted it in respect to the mystic testament only. nee” pas 


— : A ; 
We have applied it to that instrument and the ex or C. At 


nuncupative will, by public act. In the provi- "”""'“ 
sion contained in our Code, respecting the 
closed will, we have followed verbatim the 
language of the ordinance and the French 
Code. In that which points out the mode to 
be pursued in the making a nuncupative will, 
the words “sans interruption.” are added, and 
it appears to us for no purpose. The expres- 
sion “sans divertir a d’autres actes” does not 
mean alone, that the notary shall not com- 
mence any other instrument of writing; but 
it also conveys the idea, that nothing else shall 
be done, until the will is completed. So the 
jurists and tribunals of the country, from which 
we took the law, understand it; and so also, 
was it understood by our law makers: for, in 
the very page of the Code next succeeding 
that which contains the proviston, that the 
nuncupative will must be written “sans inter- 
ruption et sans divertir a d’autres actes” we find 
the expression “ sans divertir d d’autres actes,” is 
used as the corresponding term to the Engfish 














oa 
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East’n District words, « without interruption and withoug 


March, 1823. . : 
wwe turningaside to other acts.” Toullier droit civil 
oe va Frangais, vol. 5, 464, n. 485; Grenier traite des 
es. donations, 432, 433, n. 241; Dig. liv. 28, tit. 1,1, 
ieaetions, 


ux. or C. An- 21, 2.3; Code Napoleon, n. 972, 979 ; Civil Code, 

















mee & 998, art. 92, 230, art. 99, Merlin Rep. de juris. 
prudence verbo testament, vol. 13, 622, art. 1. 


The last objection, has been answered by 
the observations made on the two first; and 
we do therefore, order, adjudge and coma 
that the judgment of the court of probates be 
affirmed with costs. ' 


Seghers for the plaintiff, Denis for the de. 
fendant. 


—_——— 


SEGHERS, ATTORNEY FOR ABSENT HEIRS ys. ANS 
THEMAN, EX. OF C. ANDRE, F. W. C. 


Anappeallis Appeat from the court of probates of the 
from an order : 
ontibas the ap- parish and city of New-Orleans. 
pointment of an 


tt for ab- ° °° 
eae. Porter, J. delivered the opinion of the 


court. The court of probates having directed 


‘an instrument purporting to be the last will | 


and testament of Catherine Andre, f. w. c. to 
be executed, and letters testamentary granted | 
to the person named in it as executor ; one of 
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¢ - East'n District. 
» the creditors of the deceased presented a pe a 








til tition, in which he stated that the will had ww 

de | peen obtained by circumvention and sugges- “ronwey ron 

1,4} tion, that he had reason to believe the testa-“"""), 

ode, trix had left some relations, and prayed that Besgsng A 

iris | a counsel might be appointed to represent °°” "© 
’ them. 

by On this petition the judge ordered an at- 


torney to be appointed, who filed a petition 
in which he alleged various grounds of nullity 
. bel in the will, prayed that it might be declared 
void, and that the executor should be com- 
pelled to surrender all the property of the 

de-§ estate which had come into his possession. 
Before the period fixed by law for answer- 
ing this petition, the testamentary executor 
ano took a rule on the attorney for the absent 
“heirs, to show cause why his appointment 
the should not be set aside. After hearing the 
parties, the judge decided, that the order di- 
recting an attorney for the absent heirs had 
the — issued improvidently, and that it should be 


ted ff reversed. 
will | Before entering on the merits, a preliminary 
. to | question must be disposed of : It is contended, 


ted | that the judgment is not such a one as can be 
e of appealed from, and that the person whose ap- 
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East'n District. pointment is vacated, has not been injured tol y 


March, 1823. : 
wr the amount of $300. 


SEGHERS, AT- ae . 
rorvexy ror But we are of opinion, that should it appear, 


“on the further investigation of this subject, 
ANTHEMAN, ° ° ° 
ex. or C. An- that the present is-a case in which an attor. 


DRE, F. W. Cc. 


ney has been legally appointed to heirs who 


. ° ‘ 
are absent, an order which is avowedly 


given on the ground that none such exist, and 
that it is not necessary a person should be ap 
pointed to defend them, does form sufficient 
ground for appeal. The attorney not only 
applies to this court to have an injury done to 
himself redressed, but also to maintain a right 
important to the absentees, and a denial of 
the exercise of which, might work them an 
irreparable grievance. 

In a case just decided between the preé 
sent parties, we have expressed our opiniofi 
on the validity of the will of the deceased; 
and that opinion decides this case. Consider 
ing the testament good in law, the judge did 
not err in revoking the power, for the heirs 
were present. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of pro- 
bates, revoking the authority conferred on the 
appellant as attorney for the absent heirs of 
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the late Catherine Andre, f. w. c. be affirmed East's District. 


March, 1823. 
with costs. Pow 
SEGHERS, AT- 


Seghers for the plaintiff, Denis for dhe de-rouszy ’ ror 


f d t ABSENT HEIRS 
endant, vs. 
cialis ANTHEMAN, 
EX. oF C. An- 
DRE, F. W. C. 


MITCHEL vs. JEWELL. 


Appeat from the Court of the fourth district. A suit to re- 


scind a contract 
on the ground of 


Matuews, J. delivered the opinion of the se Haga 
court. This suit is brought to recover dam- yes. 
ages, claimed in the petition to the amount of 
seven hundred dollars, on account of an al- 
ledged fraud said to have been practised by 
the defendant against the interest of the plain- 
tiff, in the transfer of a certain slave, which 
took place by virtue of a marriage contract, 
between said plaintiff and the daughter of the 
defendant, whereby the latter delivered to the 
husband, a number of slaves as her dowry or 
marriage portion, at a price ascertained and 
fixed by appraisors. 

The answer contains two pleas in bar or 
peremptory executions. 1. res judicata. 2. pre- 
scription. Judgment was rendered in favor 
of the defendant in the district court, from 
which the plaintiff appealed. The plea res 


judicata is founded on a judgment heretofore 
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East'n District. rendered in this court on a former suit be 
March, 1823. . = uit be." 


“~~~ tween the same parties, to the present action, | 
MitcuEe. 


= That suit was, distinétly, a redhibitory ac. 
JEWELL. 


tion, in which the sale of the same slave Jack, 
(being the subject of the present contest) was 
sought to be annulled, and a demand made for 
restitution of his price; but in relation to him 
the judgment was against the plaintiff. 

The present cause being submitted to a ju. 





ry in the district court, the judge was requesté 
ed to instruct them that the judgment, relied 
on by the defendant, did not form rem judicas 
tam between the parties; which he refused to 
do, and the plaintiff took a bill of exceptions 
to his opinion, &c. 
On this part of the proceedings in the infe- 
»Tior court, it is deemed unnecessary to ex- 
press any decided opinion: because we be- 
lieve, that the present cause of action, if it 
were not embraced by the former suit, is 
barred by: prescription. 
Perhaps a fair legal distinction between a 
redhibitory action, and one founded exclu- 





sively on allegations of fraud, does exist. If so, 
and the suit now under consideration be of the 
latter description, (and such we believe it to’ 
be,) the prescription of two years is a bar to 
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uihe action: more than that space of time has East’n District, 


March, 1323. 
elapsed, since the alledged frand and the ine wn-~ 
ception of this suit. The defendant ought, <""" 

JEWELL. 


therefore, to prevail on his second plea.— Vide, 
Par. 7, tet. 16, law 6. 

But. if the cause of action, on which the 
present suit is founded, was included in the 
former, then the defendant’s first plea is good 
and available in law; for the matter in dispute 
has been already adjudged. 

In either view of the case, the plaintiff 
ought not to recover. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Duncan for the plaintiff, Livingston for the 
defendant. 


Silat eee 


BELANGER vs. GRAVIER. 


Apreat from the court of the parish and city An appeal ta- 
ken from a judg- 

of New-Orleans. ment, which the 
judge has not 
signed, is pre- 


Martin, J. delivered the opinion of the (ao. 





court. The plaintiff and appellee prays that 


t “| m appeal be dismissed, on the ground of its 
r to 


, 


having been granted, before the judgment ap- 
VoL. 1. (N. s.) 12 
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East'n District. pealed from, had become complete by the sig ' 


March, 1823. 


~~ natureof the judge. This appears to be the fact, 


BELANGER . ‘ 
ve. The counsel refers us to Turpin vs. his ere. 


tens ditors, 9 Martin, 518 ; Shaumburg vs. Torry & 
al. syndics; 10 Martin, 179; Fortin vs. Ran 
dolph, 11 Martin, 275. 
The appeal granted on the 15th, was of a 
judgment signed on the 19th of February 
last. It was clearly premature. 


It is therefore ordered, that the appeal be 
be dismissed. 


Moreau for the plaintiff, Young for the de. 


fendant. 
—j=—— 


COUPRY’S HEIRS vs. DUFAU. 


Oralevidence APPEAL from the court of the first district, 
may be received 
to show, that no 


<i Martin, J. delivered the opinion of the 
consideration 


was received bY aourt, The defendant, sued on a bill of ex 


the drawer of a 
"eee. change, which the petition stated to have 
not be given for 
a defendant, for 
a balance which 


cag nepenetns and which was duly presented, an 
him, unless spe- swered that he had received from the latter 


cially claimed in 


he auswere = a quantity of indigo, which he undertook to 


been by him delivered to the plaintiff’s an 


ship to France, and for which, he undertook to 
pay, on the safe arrival of it; and according- 
ly drew the bill, on which the suit is brought, 
to cover the value of the indigo at the price 
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{agreed on, and a sum of money, which was at Fastn District. 


the time paid him—that the plaintiffs’ an- 
cestor faithfully promised, not to present the 
bill, nor demand the amount of it, if the in- 
digo did not arrive—that through events, 
without the defendant’s controul, the indigo 
never reached France, but was brought to 
New-Orleans—that nevertheless the plaintiffs’ 
ancestor, unmindful of, or disregarding his 
promise, presented the bill and had it pro- 
tested, but was, however, paid a sum of money 
exceeding the amount of the money received 
and the nett proceeds of the indigo sold by 


the defendant; so that, instead of being a 


creditor, he is a debtor of the defendant. 

The district court was of opinion, that the 
evidence satisfactorily established the fact, 
that the bill of exchange, on which the suit is 
brought, was drawn by the defendant as the 
mere agent of Coupry, and that he received no 
consideration for it whatever, and gave judg- 
ment against the plaintiffs, who appealed. 

A bill of exceptions comes up with the re- 
cord, taken by the plaintiffs’ counsel, on the 
court overruling his objection to the introduc- 
tion of parol proof to establish, that no con- 
sideration was received by the defendant, be- 





9] 


March, 1823. 
aa A 
Courry’s 

HEIRS 
vs. 
Doravc. 
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Bastin District: yond the amount received by the plaintiffs’, 


~~ ancestor, from the person on whom the bil | ; 


Covrry’s ‘ 
HEIRS Was drawn. 


I 

cae. It appears to us the district judge did not f 
err in receiving the testimony.—6 Mass. Rep, 

440; 2 Caines, 246 ; Phillips Evidence, 433, note . 

B; 1 L’Oiseau & Dupin, Arrets modernes, 129, 

art. 9; 8 Denevers, Journal des audiences, 299 & 

302 ; Kydd on bills, 61, 3 Febrero, addicionads, 

Appx. to ch. 18, n. 13 ; Recop. de cast. 5, 18, 13; 
Krumbhaar vs. Ludeling, 3 Martin, 640. 


On the closest examination of the evidence, 





we cannot discover, that the district judge 
formed a wrong conclusion on the question of 
fact. 

The defendant and appellee, in his answer 
to the petition of appeal, after denying thap 
there is any error to the disadvantage of the 
plaintiffs, has urged, that there is one to his 
own—the judge having refused to give a 
judgment in his, the defendant’s, favour, fat 
a balance which he alledges, clearly appears 
due to him—a duty which, the counsel insists, 
was incumbent on the judge, under the late 
act of the legislature of the state, relating to 
set offs. 
The answer doesnot admit any debt, against 
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, . : ludes East’n District. 
which a set off might be made. It nanan March, 1823. 


with no prayer, that any set-off be allowed, ~~ 

’ a Coury’ 

much less that judgment be given in the de- “Hyams 
vs 


fendaut’s favour. The only prayer is, thatthe — pupav. 
petition be dismissed with costs. This is what 
was asked, and it was granted. 


It is therefore ordered, adjudged and de- 
creed that the judgment be affirmed with costs. 


Morel for the plaintiffs, Mazureau for the 
defendant. 


—_— 


LE BEAU vs. TRUDEAU. 


Appeat from the Court of the fourth district. — The provision 
for the support 

. — of the wife 

Porter, J. delivered the opinion of the during a suit for 
ae 2 bed and board, 

court. The plaintiff claimed $681 on an open isnot condition- 
alonher success. 

account. The defendant pleaded the general A short ab- 
° “ : sence from the 
issue. The cause was submitted to a jury, place assigned 
‘ aa 2 the wife for a 

who found a verdict for the petitioner for the residence, does 
“ not deprive her 

sum of $261. The defendant appealed. of the right to 
subsistence from 


This sum of $261 was for the board, wash- her husband. 
ing and lodging of the wife of the defendant 
from the 4th of January to the 25th. of June 
1820, and was incurred in consequence of an 
order given by the judge, of the fourth district 
in an action in which the daughter of the 
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East’n District. 
March, 1823. 
Pw 
Le Beau 
vs. 
TRUDEAU. 


GASES IN THE SUPREME COURT 


plaintiff had sued the present defendant, for al 


separation from bed and board. It was direct. 
ed that she should remain in the house of ap. 
pellee and that one dollar and fifty cents be 
allowed her until the termination of the suit. 

The defendant requested the judge to 
charge the jury; that the wife of Le Beau hav. 
ing failed to maintain her action for separation 
from bed and board, the present plaintiff 
had no right to maintain this action for her 
support. The judge refusing to do so, his 
opinion was excepted to. 

We do not think the judge erred. There is 
nothing in the law which directs this provision 


. for the wife during the pendency of the action 


for bed and board to be conditional on hersuc- 
cess. Whether separated from the husband or 
not, she has aright to subsistence, and until sen- 
tence pronounced, it is the duty of the husband 
to furnish it. He is the head of the commu- 
nity, and its revenues are in his hands for this 
purpose. The only condition which the law 
has added is, that the wife shall prove she 


constantly resided in the residence assigned 





her; and this condition it is contended has not 
been complied with in this case. 
Two witnesses prove that the plaintiff resi- 
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ded constantly at the place fixed by the judge, Psst’n District. 


March, 1823. 
with the exception of a short visit she made to ~~~ 
Le Brau 
Baton Rouge. vs. 
TRUDEAU. 


Weare of opinion that a short visit, such as 
was proved here, does not deprive the wife of 
her right of daily allowance. It is impossible 
to understand the law to mean, that she must 
never quit the house assigned her, for then 
the place of her residence would be convert- 
ed into one of imprisonment. 


We do not think that a person who furnishes 
subsistence to the wife requires an assignment 
from her to maintain an action against the hus- 
band; and, on the whole, we are of opinion 
that the judgment of the court below be af- 
firmed with costs. 


Carleton for the plaintiff, Dumoulin for the 
defendant. 


ee Lele 


SOUBIE’S EXECUTOR vs. BEALE & AL. 


ApreaL from the court of the first district. The decision 


of the court of 
E a the first in- 
Martnews, J. delivered the opinion of the stance, prevails 


in the supreme 


court. This action is, founded on five notes of court, — unless 
manifestly erro- 


hand amounting to the sum of 8200 dollars, cov. 
alleged to have been subscribed and de- 











96 


East’n District. 
March, 1823. 
Pr 
SouBIEs’ Ex. 
vs. 
BEALE & AL. 
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the plaintiff’s testator; and payment thereof 
is now claimed from the widow and heirs of 


the said Beale, who oppose it on two grounds, 4 


Ist. want of legal consideration for the pro 
mise of the maker of said notes, as being exe. 
cuted on account of money lost at gambling, 
2d. a discharge under the insolvent laws of 
the state. 
for the defendants on the plea of gambling; 
from which the plaintiff appealed. 

In the course of the arguments of coun 


sel before this court, considerable discussion| 


took place on the 2d. plea found in the an 
swer; but, as we are of opinion, that there ig 
not such evident error in the judgment of the 
court below, rendered on the Ist ground of 


defence, as to require its reversal, it is not} 


necessary to investigate or decide on that 
part of the defence which relates to the sur 
render and discharge of the promisor. 
Whether the consideration for which the 
notes sued on, were given, was gambling and 
consequently illegal and void, or whether it 
was just and legal, is matter entirely of fact; 
which has, on the evidence adduced, been 
determined by the court below, in favour of 
the defendants. 
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ia tea District’ had tite origin ingambling rebat. the testimony J | 
A details iumberwof facts which,»taken- toy 
— one Si 5 ormeage presumption: that the 
Brave & at. ¥ Pome ‘ hited a 


j en ' he} ‘ 


was thenpensiderationot ahpaptatipetal 
which in law, is not sufficient to create ar 
obligation, We ee say that ours 
eer from bis. ri * 


"It is therefore ordered, ‘Shaina ahd det 
creed, that the judgment of the district court 


* 4 


be affirmed with costs. 5 OF 


* 


Cuviligs forthe plaintiff, Hawkins for | 


yg. 
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ee one 


“ BRIDGES'vs WILLIAMS. " 
Appa fom the court! ‘of the first distric a 


It is sufficient, 
if the agent 


davit, in order Marri, J. delivered the “opinioi” of the 
‘achment, thac COUFt. Ap attachment issted’in this case, 
best of, iis the affidavit of Maunsel White, who'stéted hit 
Knowledge: self thé plaintiff's agent, and'iade oath thay 
to the best of his knowledge, thé defefidant was’. 
justly indebted to thé plaintiff, in the sum of 
$500—that he had departed from ‘the state, 





















ais appellant's counsel urges, that ev even 


PTL) Met RE ree 


een of bail, the affidavit, when made b by 
‘an agent, needs not to be'positive—t" Compt 
105, 109; 1 East. 238; 8 T. R.'3845 Sergi 
5 5 L Martin, 58) 1940 966%) yas 
» The appellee's counsel relies. on the act of 
1817, 26; 10 Martin, 476...) \) 6 by & 
The legislature has seen fit to allow the 
debt to be sworn to, in case of attachment. b 
an agent. Now, to give effect to their will. Ww 
must allow the agent to swear, in ‘the only 
manner in which he may safely do so, except 
in some few particular, cases, All debts are 
extinguished by payment. Now, how can any 
one but the credit or positively swear, that a 
“debt has not been paid; the agent can only r 
Swear, that,” to the best’ of ‘his ‘knowledge ’ 
and Welief—éxcept in the’ eit HORA, 231 7 
Wee WHE Prineip alis‘abroad) and the debt 
faa “Beet "eon tracted "Very tately, "ta" tie " 
agent in this “country. ‘In’ other ‘Gases. the ’ 
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a a of RPS NO debt 


ae has-not-beem paride «mw#s ome peter Nene! 

— Do. require-this, would be-toe 

¥ benefit,..of-« an .attachment..when » aw 
swears,,to avery few. cases. indeed: » 
of. ordinary-.oecurrence.+ It; seems to 
district court erred. «« amcor ah 


ot ~ ioe rT 
It is therefore ordered, “adjud; dged and de 


creed, that the judgment be annulled, avoid 
and reversed ; and that the case be remanded 


with directions to the judge to proceed there. 


in, as if the attachment had not been ‘di 
solved ; and it is ordered, that the costs of th e 
appeal, be ‘borne by the defendant and ap. 
pellee. 


Workman for the plaintift McCaleb for the 


defendant. 


HODGE’S HEIRS vs. "DURNFORD. * * 


in fact, appoint- 
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' as St. eae vies pe é 
An attorney, aan 3 i 
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ed to receive an 


instrument of | Evingston, for the plaintiffs. “The? 


mortgage, is not jg* 


responsifle for gn which'the plaintiffs rely, and the pibowre 


not giving notice 


f it, unless, he ich’ th ont a 
singh) =e authorities ‘by which’they are supported; 
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ww. Durnford: acted: eithepeashthenananiday Din Disc 
tory or the *quasi *negtiorumegestor woth the: = 
deveased invhistife time; insecuringthedebt yams 
duerefromeStyMaxent:Bhey*relyeforproofof Desrrann. 
this wpon- ‘Hisesigning: the act; supported by), heirs can- 
] the-civctuistaridial évideneeof DreDowesthat i. ir a a. 
Hedge; for some time before ‘his: death woedaEiiccction; 
not attend to business. « (* | EI Gigs Od te, gen 
#Phedefendantinsistsonthepresumptionthat ""°“°"" 
Hodge was personally present, and that Durn- : 
ford. only signed for himyand that his com- ’ 
mission ended with this act. But we-rebut this, | 
by the law and practice, which is without ex- q 
ception, that when the party is present but } 
’ Y cannot sign, -either thfough ignorance, or 
other inability, the notary must certify the fact 
“i and the cause, 3, Feb. lib. de Es. p. 442, old ed. 
PE 626,515 no. 20° Bios qutales’ ( los: otorgantes ) 
“GE sabiendo -y pudiendo firmar las *firmaran, y si 
hoy un ‘testigo instrumentel a su ruego, haciendo .) 
mencion enla-eseritura que este firmara por el : 
ortogante.” Here we see that when ane, 
énly'signs for another without intending to do 
more,-that then the notary must put.it in. the 
writing stating that ove of the witnesses will. © 
sign, firmara, for him, same book p. 422, c. 16, $1, 
no. 3s * Li quarta; que lo firma los ortorg 
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East’n Distriet. (a8. the aboveauthority.) but adds “yexp 


‘ou sando.el motivo-desu impossibilidad.” s -+ .» >it 
Meena’ —ihewexpression in the waetethabyushlodg 
Depowan being present accepted,” de. is 
being .persovally there, but-coupled | wa 
shews that all that was meant, was,thatt 4 
was present by his agent Danford, itis tow 
remarkéd too, that the act of accepting iw, 
not,an,onerous one, and that being pure fa 
the benefit of the obligee any one might x 
cept for him. This distinction may. be gatheng 
from the latter part ,of.the»authority 
quoted, where jit is said that the netary.mu 
certify that-he knows'the obligor, butas to; i 
~ obligee it is not necessary: because he unde 
takes no duty. cited Mme te Aetate 
2. That Darnford having undertaken tote 
ceive the security and Began: towact,wwil 
obliged: to de every thing necessary. to git 
it effect; and that. whether he-acted as 1 
datory or quast neg. gestors his duties : 
obligations were the same;:for this 
the following authorities, CevsCode, Quasi @ 
tract. ib, mandat.': Pothier treatise of ‘ 
no. 38,46, .47. 1b. Quase NegsGestory no. 20h 
203, 208. The whole of these treatises passim, 
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Phe Ba The-doctrine! of the liabilityvof-e-tfiain Bar's Dist. 
Wi | datory, is said tobe shaken bythe decisionof we —~w 
segpertnsatin tt tienen peony 


»| <atedaeantinaapiciah Bat attorneys-at 


Bef | law are:notmandatoties, they are special of- 


Hl iccve}crdine far astheirdutydiesin the exer- 
cise of judgment, they are only bound to-exer- 


ciseit aecording tothebest theyhave. Thelaw 


r } engine tees and.as ey | 


| dhinllialosheght.diaipanglibesatd and want of 


skill. - This! doctrine ‘applies ‘particularly to 
the quasi: neg. gestor, who, by: intermeddling to 
my prejudice hasyperhaps,.prevented my em- 
_ ploying some one* who:understood it eed 
or would do. it withimore care. \. © 
The neglect‘here: was. guidibedlipseitaint se to 
every. body thatrnotice: must: be given, to 


prevent the-payment. to theorigiial-creditor. — 


Durnford »knew! that: it was necessary. » In 
thew-year:1810;-he brought a» suit. against 
Seghers<+Recordyno. 2801,:in evidence in this 
. CRC A 2k) Poop Pa ee , 
- Bhevsuit is-brought on the: same sada 
whichés therfoundation.of this suit; and in 
the petition.»Durnford alledges, that the de- 
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yo ‘Thet-nosqion 
on another compelgialaniinmiotniinil in 
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that as: asa 0, sic fomnser the 
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fer, Seghers- still, owed a balance 
_ and. upwards, fo, St Mase edi ia E | 


doiie¢has seh da 


a suit 
the transfer, » 


‘the debtywould hehasheedl 
surede's lpsjideteleat aha dnaaetial 
was recovered. Bat, bythesuit,..No. 61% 
also im-evidence;*$7000 was»directed:to be 
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“credited to Segur,* by the syndics of St, Easta Disticr 
Maxent, for money paid. under the Spanish we-~ 
° : HopeGe’s 
government, and not included in the former —yeirs 
amount; so that Segur’s estate has overpaid nein 
more than 4000 dollars. 
The insolvency of St. Maxent’s estate, ap- 
pears by the several suits brought by his syn- 
dics, above referred to; and also, by the suit 
brought by the syndics, under the Spanish 
government, against Segur, to liquidate the 
account. By which it appears also, that the 
first payment of Segur’s mortgage to St. Maxent, 
was not paid, until more than a year after the 
death of Hodge—that upwards of $40,000 were 
paid by him, between that time and the year 
1797, when there was $30,000 reported due. 
In the year 1796, Durnford brought a suit 
against the widow St. Maxent, to which his 
 syndics became party; this record is submit- 
ted to the court. 
Fol. 1. They will find the note given to the 
merchants in Jamaica, endorsed by them; so 
that if this note is the foundation of the debt, 
itis prima facte the proprietors. 
Fol. 4. Durnford alledges, that the debt is 
due to Hodges’ estate. 
VoL. 1. (N. s.) 14 





* In the preceding pages, this name was erroneously printed Seghers. 
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East'n District. A oth 
‘March, 1823. F “- me to ae from St. Maxent, 
w~~~ apologizing, for not paying the debt from Ja. | 
HopGe’s ° fo 
HEIRS maica. | 


vs. 


Dorarorv. Fol. 16. Answer of Mde. St. Maxent, ae. 
knowledging the debt. ta 

Fol. 18. Syndic of the creditors comes ip | 

and says, he has nothing to oppose to the de. 

mand of Durnford. gl 

Fol. 19. Decree, directing that Durnford’s 

debt be admitted, and paid, according to its : 

o 


From this record, as well as from the mor. i 
in 


proper rank. 





tuary proceedings, it appears, that Durnford 
was not only an executor, but that, imme 
diately after the death of Hodge, he was, at - 


the request of the other executors, appointel | ™ 
to finish all the business of the estate, alone, all 
Vide fol. 8&9. of 
From all these facts and authorities, the " 
plaintiffs think it most evidently appears, that | 

the debt in question, was well secured by the 
su 


assignment of Segur’s mortgage; and _ that it 
has been lost, by neglect in giving notice} ™ 


Whose neglect was this? ” 
Durnford’s : if he was the mandatory, or the - 
quast neg. gestor, before the death of Hodge. : 


Durnford’s : if he was not the mandatory, or 
y 








cent, h- 


| Ja. 








boa 


)- OF THE STATE OF LOUISIANA. 


the quast neg. gestor ; because, it was his duty, 
immediately after the death of Hodge, to sue 
for, or at least, to give notice. 

It is evident that, if any step had been 
taken within four years, the debt would have 
been secured. 

The estate cannot.suffer by such gross ne- 
glect. 

By the will in the mortuary proceedings, 
the plaintiffs are instituted heirs. The proof 
of their identity is annexed to this, and to the 
papers in another suit, also in evidence; and 
indeed, was not contested. 

It has been suggested to me by the defend- 
ant’s counsel, that he will adduce an argu- 
ment from the decree, in favour of Durnford, 
allowing the debt against the insolvent estate 
of St. Maxent, to show that, from that circum- 
stance it should be presumed, that the debt 
is secured. 

To this I answer, first, that no such pre- 
sumption ought to arise, from a decree for the 
payment of a simple contract debt against an 
insolvent estate, to be paid in its proper 
rank; for this debt, though a mortgage debt 
against Segur, gave no lien on the estate of 
St. Maxent. 
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March, 1823. 
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not have sued Segur for it, in 1810. 

Third, that the presumption is, that a debt, 
carryiug no privilege against an insolvent 
estate, is at least, so strong, as to throw the 
burthen of proof on the party, who is interest. 
ed in showing its solvency. 

Fourth, that in this case, it was particulary 
the duty of Durnford, who had the whole 
management of the estate, and alone knew, 
or ought to kuow, whether the debt was 
secured. 

Fifth, | answer, that if any dividend can 
be obtained from the estate of St. Maxent, 
he will be subrogated to our rights, after 
making the payment, but that 

Sixth, from the lapse of time, near 30 years, 
that the estate has been in the hands of the 
syndics, they must, long ago, have settled 
the same, and filed their tableau of distribu. 
tion. 

The argument may be resumed shortly, 
thus :-— 

Either Durnford has received this money, 
or he has not. If he has received it, he can 
not legally object to paying us, unless the 






Second, that if it had been secured in 1796,\ 
wm against St. Maxent’s estate, Durnford would 
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alledged nor proved. 

If he has not received it, it has been abun- 
dantly shown, that it is owing to gross neglect, 
either as agent or executor, and it matters 
little to us in what capacity. 

As heirs, we are entitled to the whole estate, 
and of course, to any and every particular 
part; and the executor surely cannot object 
to delivering or paying any particular sum, by 
showing that there are other parts of the 
estate which he has not accounted for. We 
are, therefore, entitled to a decree for the 
amount of this debt, without waiting for the 
settlement of the estate, which he may retard 
for years, as he has already done. 

All this is intended, merely as an appli- 
cation of the argument to the facts, and a 
statement of these, with a reference to the 
different records: for the application of the 
law to the case, the plaintiffs refer to the 
arguments on the hearing. 


Hennen, for the defendant. The plaintiffs 
and appellants are not entitled to recover 
against the defendant for the following reasons: 

Ist. There is no proof that the defendant 
ever signed the notarial act which is consi- 


a8 s hi } East’n District. 
estate is indebted to him, which he has neither yt 
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East’n District. dered as the foundation of this suit: he is not 
March, 1823, 


w\~ stated to be a party to it in any part of the 


— body thereof; or to have contracted in any 



























Bunnrory, Way therein. Notarial acts are proof only 
against the parties thereto. 11 Martm, 634, 
Pothier, on Oblig. n. 700, 704. And then only 
as to the contents thereof—3 Febrero Adiciona- 
do, 400, n. 2. 
2d. The notarial act (if signed by the de. 
fendant) was the contract and agreement of 


en ee ee? ee es 





D. Hodge, who the notary declares was pre- 
sent at the passing thereof. “Estando presente a 


> in oat 


su ortogamuento D. Hodge, dixo, la acceptaba a su 
favor.” Hodge was a merchant of eminence 
and well known in the province of Louisiana, 
though at the time of passing the act, in- 
capacitated from attending to business from 


— 5 nH - = 


a stroke of the palsy; and most probably 
incapable of writing his name. The de- 
fendant being his clerk at the time, signed R 
his name for Hodge, “ Thos. Durnford para 
D. Hodge.” ‘This is the only way, in which 
it is possible to reconcile the act and the 


ee 


signature to it. For the notary assures us 
that D. Hodge was present, agreeing and 
consenting to the contents of the instrument: 
and even that he signed it. “ 4st lo ortorgaron 
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y firmaron.” The words of the act are clear, 
plain and explicit; free from ambiguity; pre- 
senting a natural meaning; therefore no in- 
terpretation should be admitted to change 
them in any way, (see 8 Martin, 1, Waters vs. 
Bachus.) It is inadmissible to say, with the 
counsel of the plaintiffs, that Thos. Durnford 
the agent of D. Hodge, and acting for him, was 
meant by the notary; when he said that D. 
Hodge was present, agreeing, acecpting, 
signing. For such construction is forced and 
contrary to the natural meaning of the words. 

Is is admitted that when one of the parties 
to an act cannot sign, it should be men- 
tioned in the body of the act. But the omi- 
sion of the notary to fulfil this form does not 
authorise the conclusion that such party was 
not present, but was represented by an agent; 
for in that case, the act should have mentioned 
that it was the agent or attorney in fact who 
contracted. | 

The defendant, it may be fairly concluded, 
was called upon by his employer Hodge, to 
sign the act for him as evidence of his ac- 
ceptance thereof; (which might have been 
done by any one:) and with his signature his 
commasston and authority ended. 
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3d. Had it been the duty of the defendant ! j 


to do more than sign his name for his employ ‘ 


Hodge; had even the defendant undertaken § 


to perform every thing which it was requisi 
for Hodge himself (who made the contrae 
to do: yet it would have been unavailing, 
Therefore, no action could be maintained | 
against him for the omission of an useless act, 
The instrument is in form, a mortgage ofa | 
debt: clumsily and carelessly drawn up: & 
non descript; such as we find no where if 
Spanish books of forms. But admitting th t 
it is an assignment, as the petition of the plain! 
tiffs terms it; still the act is totally void and 


inoperative, since it gives no power to sué— 


Segur the debtor of St. Maxent. A clause to 
that effect was absolutely necessary to entitle 
Hodge to demand the debt from Segur. « Ad. 
vertiendo que si carece de este requistto la ceston, 
el deudor se resiste a su paga, quedara frustrad 


sera inefecaz la cesion, por defecto de potestad, para” 
‘ef 


apremiarle judictalmente a su solucion,” 3 Febre 


ro Adicionado, 237, n. 40, part. 1, cap. 14, see 
2, n. 40. 

We may fairly infer that this was one of 
the reasons of the judgment in favor of Segur 


when the defendant sued on this strange m- ; 
“a 


hg 
es 
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law, might well suppose this formalit " ~ ; 


désbary, atid iitidvaiting. “As in'thuth ith 
ree have been! as TP have ‘shoWn; "from 3 | 
Ab87, arta, above ited. aeey 
“This court in the’case of an attorney, 
appointed to one of the nighdstljuateiae F 
fides of ‘the State, F. "oa 
that for an ertor ‘int judgeit’on“a ¥ 
lawy'a than” bred to the’ profession is ne 
ponsible ih damages. 9 Martin, 353; B 
vs. Turner. Out statuteand neauinan : 
sider attornies 46 mandatories, and make | 
responsibility the Same. More; iahsan el 
not be required of a mah unversed ‘in 
ptofeteion, than ftom an tbleibunsdiler. 
Adva argument agaitist the defendant is’ 
témpted to be: drawrt from ‘thé “reéote 





(he sit institdted ih 1810, ‘by vane ' 


Segur on ‘this mortgage ; ‘because ‘the’ ¢ 
sel, who drew up the petition, has’ @ 


that: ‘Segur - -had nolide: of it: Supf a 4 


proved, that the Gefeiidalit hie Wint thé 
that such notice w ils Peythnied | id Bynot 


follows that ae was ely rh 


the law. ei et se before!” |W 
The judgmet ti that suit proves oil 
Segur wa so dob Tale oa the indbvimiede' ae 
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nothidig: m more: which snenihielgsen ahi 
» Kirst. Because the testamentary executor we 
had no right to institute the suit ;, more.than = 
one year haying elapsed since his appointment. Dogsronp. 
4 Martiny'338, Lamothe’s executor vs. Dufour. 

.| Second. {Because the, instrument;gave. no 
power from St. Maxent to Hodge, to. demand 
the debt. , 3 Febrero, Ad, 237, Me 40, raps oy oy, 

Phe record of, the suit, instituted, by the 
defendant i in 1795, against the. widow of St. 
Maxent, for-the recovery of this debt, shows 
that, at.that time, he was. under. the impres- 
sion that nothing could be done against Se- 
gur. . ‘This, procedure, y¢ertainly .does ,not 
countenance the idea, that the defendant was 
negligent about the debt; but rather, that he 
was svell assured, that he could have no legal 
demand:against Segur, who was still owing a 
large sum to St. Maxent,. ~ 

But it is said, that the, eGo aaspetiay 
mentary executor of D. Hodge, was bound 
to give notice to, Segur, of the. assignment; 
and therefore, for that neglect, he should be 
liable. Most of, the arguments already used, 
may be again invoket in reply:to this new 
effort of the of counsel of. the plaintiffs. But 
further, this is an aftes thought which he 
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a Distriet. knew nothing of, when he instituted ts ag 
er = tion. ** No allegation like St,:is: made im 
= petition; andiunder a-reserve of all legal Ob : 
Deawroan, jections:andvexceptions ‘to. the anal | 

feredy (which was made in the coutt 
none: of it-ean be made to apply, but 
as is*conformable to the :allegations ail 
the petition ——11 Martin, 547, Flogny vs. A 
Novargument against the defendant, 

fore, in’ his' capacity. of testamentary e 
cutor of D. Hodge, can be urged nowpid | 
a future action against him, the plaintiffs, will 
have the full ‘benefit‘arising from: it, if they 
should»think it:worth pursuing, . m9 
6th» The plaintiffs have no interest in: this” 
- debt; it belongs to merchants in: Jamaicay 
This appears, from the mortuary proceeding 
and invehtory of D. Hodge;' andthe suit 
the Executor vs. St. Maxent’s widow, and: there 
fore cannot maintain this'action « » 4) \4i) 
6th The defendant-appears'to: have: ected 
throughout; with a good faith, and: with all. 
_ the diligence and knowledge he possessed; 
and therefore, cannot be liable in thisiac: 
tion for damages; even admitting, the wun | 
dertaking tobe such as the counsel ofthe , 
plaintiffs has stated it. 
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os Nihil entm ampluis: quam bonam. fidemni Exete District 


praestare eum oportet, gut procurat.” Dig.-17, 4, 
10; 2Daet: du. Digeste;8,mo, 38 5.7) Part.33j 1 ; 
I, Henry Blackstone, 158 3 9. Martins 353.«,.: 
7th.This action: is prematurely; brought ; 
the, defendant, in his capacity of testamentary 
executor of D. Hodge, has obtained: judgment 
against St. Maxent’s estate, for this debt. 
Until his accounts, as testamentary executor, 
has been exhibited, and. until itis known 
what:he has received on that judgment, the 
amount.of the loss cannot .be ascertained; 
and supposing him-liable to. the action, it 
can be only.for the difference between the 
debt.and the amount of the dividend against 
St.,Maxent’s estate. The estate of Hodge 
may prove, insolvent, too, as the defendant 
pleads it actually is: the plaintiffs, then, who 
now claim.as “ beneficiary,” heirs, may be en- 
titled to nothing. ».F or, until all the debts of 
Hodge have been shown to be paid, they ean- 


‘(aot.claim any part of this estate—Cisil Code, 


164-170. | 
» Sth. The action is lost. by peédieniption. 
»F wet, of oneyear. Part. 7, 9,22.;' Institutes of 
dustinidn, lib. A, tit, 4, with the gloss. 
Second, by that of ten years. Nov. Recop. 
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Pn libel, dob Serraino 295, no, 
ery 30 ; Dunod, CSeuw«, « ®: Bay ig 
H6p6 v's 

vrs ‘Third, by that of thirty years. 3 Part. 29) 
Desmond 22; Cwwil Code, 487, art. 272.» ‘ 





_ render the contract operative and valid ; 


gure a 


Therefore, it is-believed, most confid 
that this court, will affirm the judgment ren, 
deredyin favour. of the defendant. “fe 



















Porter, J. delivered ‘the opinion’ of the 
court. The petitioners state, that they are 
the beneficiary heirs of the late David Hoag 4 

That, on the 12th August, 1789, Laurent 
Segur, of the city of New-Orleans, more 
gaged to Gilbert St, Maxent, property ‘at i | 
joining said city, for the sum of $72,000. | 

That, on the 26th February, 1791, Gilber 
St. Maxent, being indebted to David Hox ge | 
in the sum of $4075, 50, mortgaged to himn th 
first payment of the debt due by Segur. ” 

That Thomas Durnford, as agent of Hod; 
accepted the said mortgage from Maxe 
and by thus undertaking to act for the o 
gagee, engaged {o do every thing that wa 


particularly, to give notice of it to Segur. oe 
That the heirs’ of Segur have sold a pate 

of the mortgaged property to Gallien Preval. 

That the said heirs refuse \ eee of the 
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gage given’ by their ancestor té St./Maxent, 
on the ground of want of notice that any 
patt'of the debt was mortgaged or assigned ; 
in consequénce of Whichy"the whole amoaiit 
was paid to St. Maxent, the original mortgaged. 
“And that David Hodge, departed this life, 
oh the 2d August, 1797, leaving Thomas Durn- 
ford his exeeator; who;soon after, commented 
an action against-the estate of the said Gs St. 
Maxent, on the said mortgage or assignment. 
By reason of which premises, the petition- 
ers pray, that the ‘heirs of Segur may be 
condemed to pay. the saig@ sum of $4075— 
that Durnford be alse called to answer the 
petition; and. if it: shall-appear,. that. the’ts- 


} tate is) exonerated, by reason of any default 
} in-giving notice, that he be decreed to pay 


the same with intetest; and lastly, that Gal- 
lienPréval may -be'made. a’ party, ‘and that 
he have notice of the claim now-set up. wah 
‘To this. petition, the heirs.of Segur plead- 
edithat the act of transfer or assignment, was 
never notified; toy their ancestor;and that/he 
paid in his life time, the whole amount of the 
mortgage debt, to St. Maxent. » 
Darnford set: up»the following-grounds? of 


defence. 
cat 
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and things now in. dispute, rad. ¢ 


decided in the case of ee 


Laurent Segur, wheresjudgment was even { 


the defendant. ited 0 - 


It seems to have been’ conéeded, in: “i 


argument, that the. defence, set up 


heirs of Segur, has been fully susteiried by , 


proof, The objection, that the persons.na 
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| inquire, whether a good cause of action has 
been established against the defendant Durn- 
ford. 

The plaintiffs insist, they have a right to 
maintain their action against him, because, 
he acted as agent of Hodge, in accepting a 
mortgage or transfer of a claim on Segur. 
That by thus undertaking to act for another, 
he engaged to do every thing to render the 
agreement, entered into by him, valid and 


operative; and that notice to the person, 


7H. whose debt was. assigned, was necessary, in 


q order that the transfer should have that effect. 
The instrument of writing, by which this 
# agency is said to be evidenced, was passed 
' on the 26th February, 1791; and itis therein 
stated, that Maxent, being indebted to Hodge 
in the sum of $4075, for which he holds obli- 
gations, due at several times—the former de- 
clares, that he mortgages to the latter, an 
equal quantity upon the $72,000 that Segur 
owes him, to be taken out of the first instal- 
ment of that debt. 
Then follows the clause, which is the most 
material in this case. 
“Y estundo presente @ su otorgamtento Don 
David Hodge, digo la acceptaba a su favor pura 
VoL. 1. (x. s.) 16 
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usar de ella siempre y quando le convenga, y ast Ig 


olargaron y firmaron siendo testigos Don M. Go. 
mez, Don Celestin Lauvergne,y Santiago LeMaire, 
vecinos y presentes.— Thomas Durnford para Da. 


vid Hodge, Gilbert Antonio St. Maxent.”—And 


being present at the making of this act, Mr, 
David Hodge says, he accepts it in his favour, 


for to use it, when and where it may be ne. 
cessary, and thus he approves it, and signs it, 
The witnesses being Miguel Gomez, Celestia 
Lauvergne and Santiago Le Maire—Thomas 
Durnford, for David Hodge, &c. 

The expressions just quoted, connected 
with the testimony taken in the cause, that 
Hodge was affected with the palsy, some 


months previous to his death, has given rise 


to much discussion, between the counsel who 
have argued this cause. It is insisted on the 
one side, that it is evident, from the state. 
ment of the notary, announcing the presence 
of Hodge at the making of the instrument, 
that he was in fact there, and that Durnford 
signed for him, not as agent in the transaction, 
but merely to supply a defect, created by his 


infirmity. While on the other, it is urged, that 


the signature of the defendant announces the 
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claration of the notary, that Hodge was pre- 
sent, is not inconsistent with a constructive 
presence through his agent, gui facit per alium 
fect per se:—that if Hodge had been there 
and disabled by bodily weakness from affixing 
his name to the act, the conclusion of it would 
bave been different, as the law makes it the 
special duty, in such cases, of the notary to 
state the causes which prevented the party 
from signing. Febrero addic. part. 1, cap. 19, 
§ final. 

We agree with the plaintiff in his con- 
struction, and shall, therefore, proceed to 
examine the main question in the cause, 
whether it was the duty of Durnford to give 
notice of the assignment. 

The petition in this case, charging in ex- 
press terms, that Durnford was attorney in 
fact of Hodge, and there being nothing in the 
evidence which contradicts this allegation, 
we dismiss all consideration concerning his 
duties as negotiorum gestor, and his respon- 
sibility as such. 

Viewing him in the light of an attorney in 
fact, there has been no proof given, that the 
power extended any further than to execute 
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It would be presuming strongly, indeed, to | 


conclude, that because a man acted as em. 
powered agent in a particular transaction, 
that he therefore undertook to go on and dq 
all other things connnected with, or arising out 
of it. Inthe case of the negotiorum gestor, who 
interferes where the interest of the principal 
does not positively require it, there is a good 
reason for requiring him to do every thing 
which is a dependence of the affair he com 
mences. It is of the very essence of such 


contract, that there should be something done , 
for another, without the order -or knowledge 


of the person for whom it is transacted ; Con 


sequently, the person interested, has not the 
means of taking those steps, or making those 
arrangements, which may be rendered ne 


cessary, by the change made im his affairs 
Under such circumstances, it is a wise pro 
vision of the law which compels the nego 
tiorum gestor, to do every thing which is ne 
cessarily dependant of the business he com 
mences: to finish what he has begun. With 


out such an obligation, every man in the - 


community would be at the mercy of ignorant, 
and officious friends. But this reason has not 
any application to the attorney in fact, who 
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ter knows, what he has directed his agent to 
do; his attention is awake to demand an ac- 
count of what has been done; and he has 
the means of taking, himself, all measures 
consequent on the change produced in his 
affairs, by the conduct of the person who acts 
for him. | 

We see, therefore, no ground whatever, for 
holding, that Durnford was obliged to give 
notice of this mortgage. There is no evi- 


dence before us, that he was the general 


agent of Hodge—or-. that, in the present in- 
stance, his mandate extended any further than 


_ accepting the mortgage from St. Maxeut. 


This view of the case, renders it unneces- 
sary to decide, what degree of care is required 
of the attorney in fact. The counsel has re- 
ferred us to Pothier, on the contract of man- 
date, where it is stated, that he who accepts, 
gratuitously, an office of friendship for ano- 


ther, is obliged to bring to the discharge of 


it all the care, and all the skill, which the per- 
formance of the duty he has asumed requires ; 
and that he-is responsible for the slightest 
fault— Pothier, traité du contrat de mandat, n. 46, 
47,48. When the case does océur, it will be, 
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East’n District. perhaps, seen that these principles of the Ro. 


man law from which Pothter draws his doe. 
trine, have not been adopted to their full ex. 
tent in Spain, see p. 5, tit. 12, 2 20, 21; 26. 7, 
32, 2.12 Martin, 84. 

And we are to be understood not to ex. 
press any opinion on the question raised ip 
argument, whether the defendant is not liable, 
by reason of not having collected the money, 
in his capacity of executor. The petition does 
not allege responsibility in that character, and 
the evidence has been taken under an excep. 


tion. Besides, we are of opinion that if the 


defendant’s conduct, as executor, is to be made 
the ground of recovery, that a single act of his 
administration cannot be selected as the foun- 


dation of a separate suit. That the action ' 


ought to be to compel him to render an_ ae 
count of every thing he has done in that cha 
racter. To sanction any other course would 
be to authorise a suit for each act done by 
him as executor, which would unnecessarily 


lead to a great multiplicity of actions. Fe. 


brero, p. 1. cap. 1, § 6. no. 95. Curta Phil. Com, 
Terreste, lib. 2, cap. 11, nos. 1 & 19. 


It is therefore dérdered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 
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DEAN vs. JACKSON. East’n District. 
to. ; March, 1823. 
oc: Apreat from the court of the parish and city ~),,, 
eX- of New-Orleans. pa 
7, Porter, J. delivered the opinion of the joan. 


d dant cannot of- 


court. The petitioner claims eight hundred ¢" premyete 


Cx. and fifty dollars as the balance due him on caress an 
in the price of certain ‘wares and merchandise, 

le, purchased by the defendant. The latter plead- 

ey; ed the general issue and payment. There 

oes was judgment against him and he appealed. 

and 


We have already said in the case of Nagel 
ep vs. Minot, 8 Martin, 488, and Vavasseur vs. 


the Bayon, 11 Martin, 641, that a defendant cannot 
ule be permitted to offer pleas that contradict 
his each other, and that where the general denial 
Un} and allegation of performance of the contract 
ion | was found in the same answer, that the former 
ag would disregarded. This case comes com- 
ha- pletely within the principle of these decisions, 
uld for if the defendant did not purchase the 
by goods we cannot suppose, and are not allowed 
ily to believe, he would have paid for them. Ha- 
Fe. ving thus contradicted his own defence, it was 
om unnecessary for the plaintiff to introduce evi- 
dence to disprove it. 
de- Considering the case on the merits, the 


plaintiff has fully made out his right to re- 
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East’n District. cover, idence was sufficient . 
a nan” COVET The evidence to au 


\e~~ thorise the court to give the judgment ap. 


— pealed from. The partnership has not been 


JACKSON. 


established: and if the delivery of the goods 
could, under the contract, have discharged 
the debt; the appellant has not shown, a 
tender, or even that he has been always willing 
and ready to give them up. 


It is therefore ordered, adjudged and de. 
_creed, that the judgment of the parish court 
be affirmed with costs. 


Preston, for the plaintiff, M’Caleb, for the de. 
fendant. 


—= 
ALEXIS TRUDEAU vs, JULIE LE BEAU TRUDEAU, 


In an action AppEAL from the court of the fourth district 
tor separation 
from bed and : Tr 
board where a~ Porter, J. delivered the opinion of the 
dultery is at is- — ‘ : 
se court. This is an action for separation from 
cannot as 
“what was the bed and board. ‘The petitioner alleges that 
wife’s character 4 y ; 
for chastity.” the defendant. his wife has, committed repeat 
Nor whether 
the witness ed acts of aldultery. She pleaded the gene- 
thinks her gene- 3 ‘ 
ral conduct was ral issue. ° 
that of a vir- 


tuous woman. § The cause appears to have been twice 


tried; the first time there was a verdict for | 





plaintiff’ The court granted anew trial and | 
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mitted, found for the defendant. There was 
judgment accordingly, and the plaintiff ap- 
pealed. 


There is a bili of exceptions taken to the 
decision of the judge, refusing to permit 
the plaintiff to ask the following questions 


of witnesses: “ What was the character of 


the defendant for chastity? Was the con- 
duct of the defendant that of a virtuous and 
modest woman ?” 

We think the judge did not err. The 
wife did not forfeit her matrimonial rights by 
the reputation of being an adulteress, but by 
proof of the fact that she was one. The jury 
would not have been authorized to infer it 
from bad character. The inquiry was there- 
fore improper. | 

Neither can the rights of suitors depend on 
the opinion of a witness, as to what. is vir- 
{uous and modest conduct. The facts should 
have been stated, and the conclusions left to 
be drawn by those who had to decide on the 
cause. 

The jury has pronounced a verdict on the 
merits, and we see nothing in the testimony 


which would authorize ‘us to reverse it. 
Vou. 1. (N. s.) 17 
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the second jury to whom the case was sub- East’a District. 


March, 1823. 
PY 
A, TRUDEAU. 


v8. 
J. TRUDEAU. 
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Fae Tigi. It is therefore ordered, adjudged and de. 


w~ creed, that the judgment of the district court 
A. TrupEavu 


vs. be affirmed with costs. 


J. Trupgav. 
Dumoulin, for the plaintiff, Carleton, for the 
defendant. 


—j—— 


LAFON’S EXECUTORS vs. Mave. RIVIERE EXE. 
CUTRIX OF J. B. RIVIERE. 


Aftera cause Appear from the court of the first district. 
has been at is- 


sue nine years, 


it is too late for Porrer.J. delivered the opinion of the court, 
the defendant to 


eo in abate- This is an action on an open account. The 
ment. 


Arbitrators Cause has been already before the court, and 
who have not 


repoited within was remanded for a new trial. 6 Martin, 1. The 
the time fixed by 


the order of proceedings, anterior to the first judgment,are 


court may be re- 


inted. i int 
appointed. fully stated in the former opinion, and are um 


mand is vnli- necessary to be repeated for the understand. 
quidated Mter- 


est does not run ing of that which we are now to pronounce, 

from judicial : , 

demand, There was judgment against the defendant 
for the sum of $3,389, 78 cents, with interest 
from the 19th December, 1810, and costs of 


suit: she appealed. 


The first question to be decided, is ona 
plea in abatement, offered by the defendant 
since the cause was remanded from this court 
She pleaded that her office of executrix had ' 
long since expired, and that she had settled 














| de. 
ourt 


- the 


EXE. 


ct. 


ourt, 
The 
and 
The 
tare 
> Ul 
and- 
ince, 
dant 
rest 
ts of 


na 
Jant 
urt. 
had ' 








OF THE STATE OF LOUISIANA. 


131 


her administration and had been legally dis- Bast» District. 


charged. We think this objection came too 
late, and that the court did not err in re- 
fusing the appellant the benefit of it. The 
cause had been at issue nine years, and the 
want of capacity is pleaded to have existed 
fora length of time- previous to the filing of 
the plea. It should have been offered ear- 
lier. Dilatory pleas cannot be received, when 
the party who has a right to claim their be- 
nefit has waved them, by suffering the suit to 
proceed almost to a termination on its merits. 
Curia Phillipica, p. 1,5 13; Diélaciones, no. 6; 
Febrero, juicio de ordinario, ib. 3, cap. 1 § 4, 


no. 197. 


The counsel for the plaintiffs, having moved 
the court to appoint arbitrators or referees, 
the legal time, within which, those already 
named should have made their award, being 
expired, and the court having re-appointed 
the persons originally selected for that pur- 
pose, on the ground that they had already 
made some progress in their labours, the de- 
fendant’s counsel took an exception, because, 
some impression must exist on their minds, on 
the matters submitted to them. This objec- 
tion we consider as wholly untenable. It hat 


March, 1823. 
Pryr—rw 


LaFon’s EX8. 
vs. 


RIviERE’s EX. 
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for its basis, the principle, that a man mugt 
not make up his mind, in a complex case, by 
degrees, on different parts of it, and that if he 
does, he is disqualified from coming to a cor. 
rect conclusion on the whole—a position, 
which it is surely unnecessary to confute. 
On the merits, nothing has been shown, 
which enables us to come to a different con. 
clusion from the arbitrators and the court of 
the first instance. Nor does it appear, that 
we have all the evidence before us they had, 
The arbitrators were of opinion that the 
plaintiffs were not entitled to any interest. The 
district court thought they erred in that par 
ticular, and allowed it from the judicial de. 
mand, in the year 1810. This has been com 


‘plained of by both parties—the one insisting 


that interestshould run from judicial demand, 


‘under the Spanish government, in the ‘year 


1799—the other, that none ought to be given. 
As the account on which suit was brought, 
was unliquidated, we do not think the arbi- 
trators committed any error, in refusing to 
accord interest on the sum which they de- 
cided to be due. The delay necessary for 
ascertaining the just amount in which the 
defendant stood indebted, cannot be con- 
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sidered that tortious one which gives rise to 
interest—5 Martin, 388; 6 bid. 689. The 
plaintiff, in the present case, contributed 
greatly to the delay, by asking more than was 
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Oe 
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due. The case in 3 Martin, was immediately . 


after the organization of the court, and the 
principle which ought to decide. such cases, 
has been since settled, in a manner more to 
our satisfaction. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court, 
be annulled, avoided and reversed; and that 
the plaintiffs do recover of the defendant, the 
sum of $3389 78, with interest from this date, 
until paid; and it is further ordered, that the 


defendant pay the costs in the inferior court, 


and that the plaintiff and appellee pay the 
costs of this appeal. 


Hennen for the plaintiffs, Seghers for the de- 
fendant. . 


—— a 
VEECHE vs. GRAYSON. 
AppreaL from the court of the first district. 


Martin, J. delivered the opinion of the 
court. The petition states. that the defendant 


If the appel- 
lee accept ser- 
vice of the ap- 
peal, after the 
return day is 
expired, he 
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East'n. District. ses 
Merch, 1928, 204 Ward, gave their joint and several note 


~~ to Olivia Winchester, in the state of Ken. 


". tucky—that the plaintiff has siuce married 


GRAYSON: said Olivia, and became thus entitled to the 








waves his right 4 
to have it dis- amount of the note, &c.—that it was the in. 
missed. : - ° 

Parol evidence tention, of the parties, manifested by an en. 
cannot be recei- ‘ e 

ved to prove Morsement, subscribed by Ward, that interest 
that a _ note : . 
which isexpres- Should be paid from the date—that the in. 
sec to be paid ‘ 5 

in dollars, vas terest in Kentucky, is at the rate of 6 per cent, 
to be dischar- e 

ged in bank | Lhe defendant pleaded the general issue, 
notes of the ° ° 

bank of Ken- further, that at the time of the execution of 
tucky. e 

Paro! evi- the note, and ever since, the currency and 
dence may be . ° ° 
received to es- Medium of exchange in Kentucky consisted 
tablish services ° 
rendered by an Of the notes of the bank of that state ané¢ its 
attorney before 


a justice of the branches—that by and according to the usage 
— and custom of trade, the notes or contracts of 


individuals, there made to pay money, were. 


and are payable in said notes—that the note 
annexed to the petition was, and is so payable: 
that before the inception of the present suit, 
he tendered its amount, in notes of said bank, 
to the plaintiff, which he refused, and the de- 
fendant is still ready to pay. He further 
pleaded a set-off. 

B. Winchester proved the defendant's sig- 
nature, and that of Ward, to the note; and 
that of the latter to the endorsement—the 
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hole plaintiff's marriage with Olivia. The de- alg 
Ken. fendant, at the plaintiff’s request, attended as ~~ 
ss VEECHE 
ried his counsel, ona charge of murder, beforetwo _ ts. 

; ee Graysox. 
) the justices of the peace, in Jefferson county, 

e in- Kentucky; and in the circuit court, on an in- 

a dictment for that offence. This testimony. 

rest was taken, liable to all objections. 

ag: There was judgment against the defendant 

cent. | for the amount of the note, with interest from 

— the day it became payable. He appealed. 

n of 

and The case is presented to us on two bills of 


isted | exceptions, taken by the defendant. 
é its He offered to prove, that before, at, and 
sage ever since the execution of the note, the cur- 
ts of rency and medium of exchange, in Kentucky, 
were | where it was executed, consisted of notes of 
note | the bank of Kentucky and its branches; and 
able: | that by and according to the custom and usage 
suit, of trade, notes of individuals, made to pay mo- 
ank, | ney, were and are, payable in the above notes, 
2de- | unless the contract expressly provides for pay- 
‘ther | ment in specie—that the note sued upon, had 
no such provision; and on the first of Febru- 
sig- | ary, 1822, before the inception of the present 
and suit, the defendant tendered notes of the 
above bank in payment, to the plaintiff, which 
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he refused, and still does refuse to accept. The 
plaintiff ’s counsel opposed the testimony, and 
the opposition being’ sustained, the defendant 
took a bill of exceptions. 

The defendant further offered to prove, 
that, at the plaintiff’s request, he appeared to 
defend him, on a charge of murder, before 
two justices in Kentucky, and on another pro. 
secution for a like offence, in the circuit court, 
in Kentucky, and had the defendant admitted 
to bail—that his services in these two instan 
ces, are worth $1000. The testimony was 
objected to, and the objection sustained, when 
the defendant took a bill of exceptions. 

The plaintiff moved to dismiss the appeal, 
as it was ‘returnable to the first Monday of 
July,and was not returned, till the December 
term following. | 

By an endorsement on the back of the re 
cord, the plaintiff and appellee accepted ser- 
vice.on the 5th of December, four days before 
it was filed in this court. We are of opinion, 
that this endorsement, dated after the retum 
day, is evidence that the plaintiff consented, 
that notwithstanding the delay which had in 
tervened, he was willing that the case should 
be placed on the docket of this court. 
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By the constitution of the United States, 
Congress has power to coin money and re- 
gulate the value of foreign coins—art. 1 sect. 8. 
It is therefore to their act we are to recur, in 
order to ascertain the value of the American 
or Spanish dollar. Parol evidence, therefore, 
was properly rejected to establish, that the 
party, who bound himself to pay nine hundred 
and seventy-two dollars, intended to promise 
to pay less than his expressions manifest, 


_when tested by the law of the land. We 


therefore conclude, the court did not err in 
rejecting parol testimony, in this respect. 

A counsel, who defends a prisoner, is not 
always named in the record of his trial. In- 
deed, he is very seldom so; and the produc- 
tion of such a record, in which no counsel on 
the part of the prisoner was mentioned, would 
not be even prima facte evidence, that a gen- 
tleman, who claimed the reward of his ser- 
vices, did not render them. Evenif another 
attorney was named as the prisoner’s counsel, 
he might well urge, that he had aided in the 
trial, and rendered services; several counsel 
are often engaged, and in such a case, all 
are seldom named in the record.—2 Phallip’s 
on Evidence, 77. 

Vou. 1. (N. 8.) 18 
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March, 1823. . . : : 
w~ jecting the evidence of the alledged services, 


VEECHE ; 

Pe <a It is therefore ordered, adjudged and de. 
creed, that the judgment be annulled, avoided, 
and reversed ; and that the case be remanded, 
with directions to the judge to try the cause 
anew, and allow parol evidence of the de. 
fendant’s services; and that the plaintiff and 


appellee pay the cost of this appeal. 


Peirce for the plaintiff, Livingston for the 
defendant. 


—<>— 


MARIE BERGEL f. w. c. vs. LANGLAIS. 


‘ 2 Aprrat from the court of the second distriet 
ferest, autho- 
court. The plaintiff claims $300 with inter. 
est, for work and labour, as the defendant's 
house-keeper. 

He pleaded the general issue, and (in an 
amended answer) averred, that so far from 
his being indebted to her, she was so to him, 
in the sum of $50 for monies paid for her. 

Breaud deposed, that about April, 1819, the 
plaintiff went to live in the defendant’s house 

as a servant and cook. He has heard the 


East’n District. We think the district court erred in re. | 


tises an appeal. Martin, J. delivered the opinion of the 
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defendant say he was to give her $10 per East’n District. 


month. He himself lived with the defendant 
for five or six months, during which the plain- 
tiff served the latter; and at several periods, 
after the witness left the defendant, he saw the 
plaintiff serving him as a servant, cook, and 
house-keeper. ; 

Peche deposed, he knew the plaintiff while 
she was at the defendant’s, this was about three 
years ago; she was engaged asa house-keeper, 
&e. She left the defendant on the 28th July, 
1821. Her services were worth $18 per month. 
After she left the defendant, she contracted a 
debt of $14 with the witness, which was paid 
by the defendant: at the time saying to the 
plaintiff, “ you have said I owed you; I will 
pay this debt for you, although [ do not ex- 
pect to have it re-funded to me.” To which 
the plaintiff answered, “I'll pay you the 
amount at some other time.” This was some 
time after the plaintiff had left the defendant’s 
house, and after a spell of sickness, during 
which she attended him. He added, “ you 
know you are in my debt, and you have said 
publicly to the contrary.” To this the plain- 
tiff answered nothing. 

It was admitted, the defendant had paid 


March, 1823. 
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The foreman 
of a taylor has 
not a privilege 
for his salary. 
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for the plaintiff $17 to Dr. F. Montue, and 
$7 50 to Dr. F. Montue. 

The plaintiff had judgment for $221 59, 
with interest from the judicial demand. The 
defendant appealed. 


The plaintiff's counsel urges that the ap. 
peal ought to be dismissed, because the mat. 
ter in dispute does not exceed $300. The 
plaintiff claims $300 with interest, the demand 
therefore exceeded $300, by the interest. 

The district judge allowed the plaintiff fo 
26 months, at $10 per month, and the defend. 
ant has a set-off of $38 80. 

It does not appear tous that he erred. He 
heard the witnesses, and did not consider the 
plaintiff’s silence, as a proof of her admission 
that nothing was due her. 


It is therefore ordered, adjudged and de 
creed, that the judgment be affirmed with 
costs. 


White, for the plaintiff. 


LAURAN & AL. vs. HOTZ. 
Appeat from the court of the first district. 


Porter, J. delivered the opinion of the 
court. This case presents but one question: 
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whether the foreman ofa taylor has a privilege ae | 


on the immoveable property of his employer, «~~~ 
) . Lauran & aL. 
“1 50, |. for the salary due on the current year? vs, 


seals , Hotz. 
The The party who maintains the affirmative of san 


> and 


this proposition, relies on Civil Code, 468, arts. 
he ap. | 68, 73 & 76. 
> mat: In the 68th article, among other privileges 
The on the property of the debtor, we find enume- 
2mand | rated, “the salaries of persons who lent their 
services (gens de service) for the year last past. 
iff for or what is due for the current year.” 
efend. The counsel opposed to the exercise of this 
privilege, insists that these expressions mean 
He domestics, such as cook, valet de chambre, coach- 
er the } man, dacqueys, and do not apply to the direc- 
1SSi0N tor or superintendant of a tradesman’s busi- 
ness. In support of this doctrine he has re- 
\dde | ferred us to the pandectes francaises, where it is 
with | Stated that by the term used in the Napoleon 


> is meant those who in 


Code, “ gens de service,’ 
common parlance are called domestics—pan- 
dectes frangaises, vol. 15, 102. The appellant’s 
counsel has objected to this definition as in- 
complete; but the doctrine seems perfectly 
rict. well settled in France. See Pothier, tratte des 
f the hypotheques, ed. 1809, app. p. 448; Persil, Re- 
gime hypothecarre, vol. 1, 68. 
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East’n District. We are called on to say whether the same 
March, 1823. 


“~~ meaning should not be attached to the same 
Lauraw & ax. 


Hore, , k . 
- expression, gens de service, seems to have a dis. 


tinct and specific meaning attached to it 
in that Code from which ours is borrowed; 
and we must presume our legislature used 
it in the same sense, unless the contrary is 
shown. But this has not been done. There 
is nothing in the English text directly opposed 
to this construction, and we the more readily 
yield toit, because, by the Spanish law, the pri- 
vilege of servants was coufined to those whom 
we understand to be domestic servants. Fe 
brero, juicio de concurso, lib. 3, cap. 3. $3, no. 2085. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court, 
directing Dittmar to be placed on the tableau 
of distribution as a simple creditor, be af: 
firmed with costs. 


defendant. 


a words in our law; and we think it should. The | 
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